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(iii)
LEASE AGREEMENT
This LEASE AGREEMENT (this “Lease”), dated as of December 1, 2022, is by and between the DEVELOPMENT AUTHORITY OF POWDER SPRINGS (the “Issuer”), a public body corporate and politic created and existing under the laws of the State of Georgia, party of the first part, and CH REALTY IX-NDG I ATLANTA FREEMAN INTERMODAL, L.P. (the “Company”), a Delaware limited partnership, party of the second part.
W I T N E S S E T H:
WHEREAS, the Issuer is a development authority and public body corporate and politic duly created by the Development Authorities Law of the State of Georgia, O.C.G.A. § 36‑62‑1, et seq. (the “Act”), the area of operation of which is the City of Powder Springs, Georgia (the “City”); and
WHEREAS, the Act provides that the Issuer is created for the public purposes of promoting trade, commerce, industry, and employment opportunities in the City and is authorized by the Act to exercise the powers granted by the Act, including, but not limited to, the power to issue its revenue bonds to finance “projects” (as defined in the Act) to be located in the City which shall be operated and used by private sector persons, firms or corporations in their trades and businesses; the Issuer’s revenue bonds are to be issued and validated under and in accordance with the applicable provisions of the Revenue Bond Law of the State of Georgia (O.C.G.A. § 36‑82‑60, et seq.), as heretofore and hereafter amended, and other applicable provisions of law; and
WHEREAS, the Act further authorizes and empowers the Issuer: (i) to lease any such project at a rental which, together with other revenues which may be pledged for such purpose, shall be sufficient to pay debt service on such revenue bonds and to pay all other expenses which the Issuer may incur in connection with the undertaking; (ii) to pledge, mortgage, convey, assign, hypothecate or otherwise encumber such projects and the revenues therefrom as security for the Issuer’s revenue bonds; and (iii) to do any and all acts and things necessary or convenient to accomplish the purpose and powers of the Issuer; and
WHEREAS, it is desirable for the Issuer: (i) to issue and sell its Taxable Economic Development Revenue Bond (20 West Intermodal Project), Series 2022 (the “Bond”), having a maximum principal amount not to exceed $36,000,000 (the “Maximum Principal Amount”); (ii) to acquire the Project (as defined below); and (iii) to lease the Project to the Company for use by the Company or its sublessees as an industrial/distribution facility and in connection with an economic development project under O.C.G.A. § 36‑62‑2(6)(N); and
WHEREAS, pursuant to the Bond Resolution (as defined below) adopted by the Issuer, authorizing the issuance and sale of the Bond to the Company, as both the “Purchaser” and the initial “Bondholder,” the execution of this Lease and the other Issuer Documents (identified in the Bond Resolution) relating to the Bond, the Issuer is pledging to the payment of the Bond the Pledged Security (as defined in the Bond Resolution).
NOW, THEREFORE, in consideration of the respective representations and agreements hereinafter contained, the parties hereto agree as follows, provided that, in the performance of the agreements of the Issuer herein contained, any obligation it may thereby incur for the payment of money shall not constitute a general obligation of the Issuer but shall be payable solely out of the Pledged Security for the Bond, and the Bond shall not constitute a general obligation of the Issuer nor constitute an indebtedness or general obligation of the State of Georgia or any other agency or political subdivision of the State of Georgia, within the meaning of any constitutional or statutory provision whatsoever:
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DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICATION
[bookmark: _Toc428442751][bookmark: _Toc473209368][bookmark: _Toc474412542][bookmark: _Toc513147076][bookmark: _Toc513377642][bookmark: _Toc513658537][bookmark: _Toc513658828][bookmark: _Toc513659119][bookmark: _Toc514073818][bookmark: _Toc515952587][bookmark: _Toc515952876][bookmark: _Toc515958082][bookmark: _Toc428442310]Definitions. Certain capitalized words and terms used in this Lease are defined in the text hereof or in the Bond Resolution.  In addition to the words and terms defined elsewhere herein and in the Bond Resolution, the following words and terms are defined terms under this Lease:
“Additional Rent” means the amounts payable by the Company, described in Section 5.3(b) of this Lease.
“Additions or Alterations” means modifications, upgrades, alterations, additions, enlargements, or expansions to property comprising the Project.
“Affiliate” means a Person which is controlled by the Company or its corporate successor, which controls the Company or its successor, or which is under common control with the Company or its successor (direct or indirect ownership of more than fifty percent (50%) of the voting power constituting “control” of a Person for such purpose).
“Authorized Company Representative” means the individual who executes this Lease on behalf of the Company, who is hereby appointed by the Company to serve in such capacity, and any other person or persons at the time, or from time to time, designated to act in such capacity on behalf of the Company by written certificate furnished to the Issuer, the Holder and the Custodian, containing the specimen signature of such person and executed on behalf of the Company by an authorized representative of the Company. Such certificate may appoint an alternate or alternates, each of whom shall be entitled to perform all duties of the Authorized Company Representative, and more than one person may be designated as an Authorized Company Representative. Each such appointment shall be effective until revoked in writing.
“Authorized Issuer Representative” means any officer or official of the Issuer who executes this Lease and any other person at the time designated to act on behalf of the Issuer by written certificate furnished to the Company, the Holder and the Custodian, containing the specimen signature of such person and signed on behalf of the Issuer by the Chairman, or other officer of the Issuer; more than one person may be designated as an Authorized Issuer Representative.
“Basic Rent” means the rent payable by the Company to the Issuer, described under the subheading “Basic Rent” in Section 5.3(a) of this Lease.
“Bond Documents” means the documents, the forms of which are attached to the Bond Resolution as Exhibits B through E thereto.
“Bond Purchase Loan Agreement” means the Bond Purchase Loan Agreement, dated as of the Document Date, between the Issuer and the Company (in its capacities as the lessee hereunder and as the Purchaser), in substantially the form attached to the Bond Resolution, as it may hereafter be amended in accordance with the provisions of the Bond Resolution.
“Bond Resolution” means the resolution adopted by the Issuer, as it may hereafter be amended in accordance with the terms thereof, providing the terms and provisions under which the Bond will be issued and pursuant to which the Pledged Security is assigned and pledged as security for the payment of the principal of, premium, if any, and interest on the Bond; the term “Bond Resolution” shall include any resolution supplemental or amendatory thereto.
“Business Day” means a day which is not a Saturday, Sunday, a legal holiday, or any other day on which banking institutions are authorized to be closed in the State.
“Company” means CH Realty IX-NDG I Atlanta Freeman Intermodal, L.P., a Delaware limited partnership, and any successor lessee under this Lease.
“Company Documents” means (1) those of the Bond Documents to which the Company is a party signatory and (2) the Limited Warranty Deed, dated as of the Document Date, from the Company to the Issuer, conveying the Project to the Issuer.
“Corporate Successor” and “corporate successor” mean any corporation, limited liability company or other entity into which the Company may merge, any corporation, limited liability company or other entity resulting from a consolidation to which the Company is a party or any corporation or limited liability company to which the Company transfers its interest under this Lease, and also includes any Corporate Successor (as above defined, but substituting “corporate successor” for “Company”) of a Corporate Successor.
“Costs of the Project” means those aggregate costs and expenses paid or incurred in connection with the acquisition, renovation, construction, equipping and financing of the Project and permitted by the Act (including, without limitation, those costs and expenses more particularly described in O.C.G.A. § 36‑62‑2), the Bond Resolution and Section 4.3 hereof to be paid or reimbursed from proceeds of the Bond, including, without limitation, costs associated with the construction and installation of tenant improvements in connection with the leasing of the Project, whether such costs are directly or indirectly incurred by the Company.
“Custodian” means the Company or any other Person that is serving from time to time as Custodian of the Funds.
“Debt Service” and “debt service” mean, as to the Bond, the principal of, interest on and redemption amount, if any, payable on the Bond.
“Debt Service Payment Date” means, as to the Bond, any Principal Payment Date or Interest Payment Date and any date on which the Bond is to be redeemed, in whole or in part, and includes any special Debt Service Payment Date established as provided in the Bond Resolution.
“Default Interest Rate” means, as to the Bond, as to delinquent payments of Basic Rent under this Lease and the Debt Service on the Bond, the Stated Interest Rate, and, as to delinquent payments of Additional Rent under this Lease, means the lesser of the Prime Rate plus 300 basis points or the maximum rate allowed by law.
“Document Date” means the date of this Lease.
“Environmental Laws” means all federal, state, and local laws, rules, regulations, ordinances, programs, permits, guidance, orders, and consent decrees relating to health, safety, and environmental matters, including, but not limited to, all current Environmental Laws as of the date hereof, or as those Environmental Laws may be amended, revised or superseded, of any governmental authority having jurisdiction over the Project addressing pollution or the protection of human health or the environment, including without limitation, the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601, et seq.; the Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et seq.; the Federal Water Pollution Control Act, 33 U.S.C. § 1251, et seq.; the Clean Air Act, 42 U.S.C. § 7401, et seq.; the Toxic Substances Control Act, 15 U.S.C. §§ 2601 through 2629; the Oil Pollution Act, 33 U.S.C. § 2701, et seq.; the Emergency Planning and Community Right-to-Know Act, 42 U.S.C. § 11001, et seq.; the Safe Drinking Water Act, 42 U.S.C. §§ 300f through 300j; and all similar laws (including implementing regulations) of any governmental authority having jurisdiction over the Project or its acquisition by the Company.
“Event of Default” means, when used with respect to this Lease, the events specified in Section 10.1 of this Lease, and when used with reference to any other instrument, any “Event of Default, “event of default,” “Default,” or “default” (as such term is defined in such other instrument), after giving effect to any applicable notice and cure or grace periods.
“Governing Body” means, as to the Issuer, the members of the Issuer acting as its board of directors.
“Government Obligations” means any direct and general obligations of the United States of America (including obligations issued or held in book-entry form on the books of the Department of Treasury of the United States of America) or obligations the payment of the principal of and interest on which when due are fully and unconditionally guaranteed by the United States of America.
“Holder” and “Bondholder” mean the Person in whose name the Bond is registered on the registration books of the Issuer and, as stated in Section 4.2 of this Lease, initially means the Purchaser.
“Interest Payment Date” means the first December 1 following the issue date of the Bond and December 1 of every year thereafter to and including the Maturity Date of the Bond, unless the Bond is earlier retired in full by redemption.
“Issuer Documents” means those of the Bond Documents to which the Issuer is to be a party signatory.
“Lease Term” means the term of this Lease as specified in Section 5.1 hereof.
“Leased Equipment” means any building fixtures and building equipment that the Company elects to include in the Project from time to time, located on the Leased Land or in the Leased Improvements.
“Leased Improvements” means, collectively, the buildings, structures, fixtures and other improvements heretofore constructed or to be constructed on the Leased Land and not constituting a part of the Leased Equipment, the acquisition, construction or installation of which or the improvements or replacement thereto, in whole or in part, is to be acquired with the proceeds from the sale of the Bond, as they may at any time exist, and all Additions or Alterations, replacements and substitutions for any portion thereof, from time to time located on the Leased Land.
“Leased Land” means the land described in Exhibit A attached hereto.
“Leasehold Interest” means the interest of the lessee under this Lease.
“Leasehold Mortgage” means any leasehold mortgage or leasehold deed to secure debt pursuant to which the Company pledges its Leasehold Interest to a Lender.
“Leasehold Mortgagee” means a holder of a Leasehold Mortgage.
“Lender” means any financial institution which has advanced credit to the Company with respect to the Project, including, without limitation, any Leasehold Mortgagee and the holder of any deed to secure debt which encumbers the Project.
“Loan Documents” means the loan documents with respect to the Company’s Leasehold Mortgage or a Superior Security Document.
“Memorandum of Understanding” means the Memorandum of Understanding, dated as of the Document Date, between the Issuer and the Company, in substantially the form attached to the Bond Resolution, as it may hereafter be amended in accordance with the Bond Resolution.
“Net Proceeds” means, when used with respect to any proceeds of casualty insurance received with respect to any damage or destruction of the Project, proceeds of sale or any eminent domain award (or proceeds of sale in lieu of a taking by eminent domain) or with respect to any other recovery on a contractual claim or claim for damage to or for taking of the Project, or any part thereof, the gross proceeds from such insurance, eminent domain award, sale or recovery with respect to which that term is used remaining after payment of all costs and expenses (including attorneys’ fees and reimbursable expenses) incurred in the collection of such gross proceeds.
“Permitted Encumbrances” means, as of any particular time, (i) liens for ad valorem taxes and special assessments not then delinquent or permitted to exist as provided in Section 6.3 hereof, (ii) this Lease, (iii) any sublease between the Company and a sublessee of the Project or any portion thereof, (iv) the Security Document, (v) utility, access or other easements and rights of way, restrictions, reservations, reversions and exceptions in the nature of easements that the Company certifies will not materially interfere with or impair the operations being conducted at the Project leased hereunder, (vi) unfiled and inchoate mechanics’ and materialmen’s liens for construction work in progress, (vii) architects’, contractors’, subcontractors’, mechanics’, materialmen’s, suppliers’, laborers’ and vendors’ liens or other similar liens not then payable or permitted to exist hereunder, (viii) such minor defects, irregularities, encumbrances, easements, rights-of-way, and clouds on title as the Company, by an Authorized Company Representative, certifies do not, in the aggregate, materially impair the portions of the Project affected thereby for the purpose for which it was acquired or is held by the Issuer, (ix) existing encumbrances of record, (x) exceptions described in any policy of title insurance that may be procured by the Company for itself or for a Lender, (xi) any Leasehold Mortgage and (xii) any Superior Encumbrances.
“Person” means a natural person, business organization, public body, or legal entity.
“Project” means the Leased Land, the Leased Improvements and the Leased Equipment, as the same shall exist from time to time.
“Security Document” means the Deed to Secure Debt, Assignment of Rents and Leases and Security Agreement, dated as of the Document Date, between the Issuer and the Purchaser, its successors and assigns, in substantially the form attached to the Bond Resolution, as it may hereafter be amended in accordance with the Bond Resolution, securing the Bond.
“State” means the State of Georgia.
“Superior Encumbrances” means all encumbrances and title exceptions on the Project in existence at the time of recording of the Security Document relating to the Project and any encumbrances created by any Superior Security Document.
“Superior Security Document” means any deed to secure debt or similar instrument or instruments in which the Company or the Issuer (at the request of the Company), or both, pledges the Project or its interest in this Lease to a Lender; the Issuer may be a grantor or debtor thereunder, but the Issuer’s obligations thereunder shall be non-recourse, except that recourse may be had against the Issuer’s interest in the collateral pledged under such instrument.
“Unassigned Rights” means all of the rights of the Issuer (i) to receive reimbursements and payments pursuant to Sections 5.3(b)(i) and 10.4 hereof, (ii) to receive notices under or pursuant to any provision of this Lease or the Bond Resolution, (iii) certain consensual and enforcement rights pursuant to Sections 5.6, 6.3, 6.4, 8.6 and 10.2 hereof and (iv) to be indemnified as provided in Sections 6.6 and 8.4 of this Lease.
[bookmark: _Toc428442752][bookmark: _Toc473209369][bookmark: _Toc474412543][bookmark: _Toc513147077][bookmark: _Toc513377643][bookmark: _Toc513658538][bookmark: _Toc513658829][bookmark: _Toc513659120][bookmark: _Toc514073819][bookmark: _Toc515952588][bookmark: _Toc515952877][bookmark: _Toc515958083][bookmark: _Toc428442311]Construction of Certain Terms. For all purposes of this Lease, except as otherwise expressly provided or unless the context otherwise requires, the following rules of construction shall apply:
the use of the masculine, feminine, or neuter gender is for convenience only and shall be deemed and construed to include correlative words of the masculine, feminine, or neuter gender, as appropriate;
“this Lease” means this instrument as originally executed or as it may from time to time be supplemented or amended by one or more leases supplemental to this Lease and entered into pursuant to the applicable provisions hereof;
all references in this instrument to designated “Articles,” “Sections,” and other subdivisions are to the designated articles, sections, and other subdivisions of this instrument;
the words “herein, “hereof,” and “hereunder” and other words of similar import refer to this Lease as a whole and not to any particular article, section, or other subdivision;
the terms defined in this Article shall have the meanings assigned to them in this Article and include the plural as well as the singular; and
all accounting terms not otherwise defined herein have the meanings assigned to them in accordance with generally accepted accounting principles as promulgated by the American Institute of Certified Public Accountants, on and as of the date of this Lease.
[bookmark: _Toc428442753][bookmark: _Toc473209370][bookmark: _Toc474412544][bookmark: _Toc513147078][bookmark: _Toc513377644][bookmark: _Toc513658539][bookmark: _Toc513658830][bookmark: _Toc513659121][bookmark: _Toc514073820][bookmark: _Toc515952589][bookmark: _Toc515952878][bookmark: _Toc515958084][bookmark: _Toc428442312]Table of Contents; Titles and Headings. The table of contents, the titles of the articles, and the headings of the sections of this Lease are solely for convenience of reference, are not a part of this Lease, and shall not be deemed to affect the meaning, construction, or effect of any of its provisions.
[bookmark: _Toc428442754][bookmark: _Toc473209371][bookmark: _Toc474412545][bookmark: _Toc513147079][bookmark: _Toc513377645][bookmark: _Toc513658540][bookmark: _Toc513658831][bookmark: _Toc513659122][bookmark: _Toc514073821][bookmark: _Toc515952590][bookmark: _Toc515952879][bookmark: _Toc515958085][bookmark: _Toc428442313]Contents of Certificates or Opinions. Every certificate or written opinion delivered by any director or official of the Issuer or the Company with respect to the compliance by the Issuer or the Company with any condition or covenant provided for in this Lease shall be delivered only after the person or persons signing the same has made such examination or investigation as is necessary to enable him, her or them to express an informed opinion as to whether or not such covenant or condition has been complied with.  Any such certificate or opinion made or given by any director or official of the Issuer or the Company, insofar as it relates to legal or accounting matters, may be made or given in reliance upon an opinion of counsel or a letter of such accountant.  Any such opinion of counsel or accountant’s letter may be based (insofar as it relates to factual matters with respect to information which is in the possession of a director or an official of the Issuer, the Company or any third party) upon the certificate or opinion of, or representations by such director or official of the Issuer, the Company or such third party on whom such counsel or accountant may reasonably rely, unless such counsel or such accountant knows that the certificate or opinion or representations with respect to the matters upon which his legal opinion or accountant’s letter may be based, as aforesaid, is erroneous or in the exercise of reasonable care should have known that the same was erroneous.  The same director or official of the Issuer, the Company or third party, or the same counsel or accountant, as the case may be, need not certify or opine to all of the matters required to be certified or opined under any provision of this Lease, but different directors, officials, counsel, or accountants may certify or opine to different matters, respectively.
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REPRESENTATIONS AND UNDERTAKINGS
[bookmark: _Toc428442756][bookmark: _Toc473209373][bookmark: _Toc474412547][bookmark: _Toc513147081][bookmark: _Toc513377647][bookmark: _Toc513658542][bookmark: _Toc513658833][bookmark: _Toc513659124][bookmark: _Toc514073823][bookmark: _Toc515952592][bookmark: _Toc515952881][bookmark: _Toc515958087][bookmark: _Toc428442315]Representations by the Issuer. The Issuer makes the following representations and warranties as the basis for the undertakings on its part herein contained:
Creation and Authority. The Issuer is a public body corporate and politic duly created and validly existing under the laws of the State.  The Issuer has all requisite power and authority under the Act and the laws of the State (i) to issue the Bond, (ii) to acquire the Project and to lease the same to the Company, and (iii) to enter into, perform its obligations under, and exercise its rights under the Issuer Documents. 
Findings. After careful study and investigation of the nature of the Project, the Issuer has found and determined that the Project constitutes a “project” as defined in § 36‑62‑2(N) of the Act and that the Project will encourage and promote the expansion and development of trade, commerce, industry, and employment opportunities in the City so as to relieve, insofar as possible, unemployment in the City.  The Issuer has further found and determined that the undertaking for which the Bond is to be issued is expected to preserve or increase employment in the City and that the issuance of the Bond to finance the Project, and the leasing of the Project to the Company, will be in the public interest of the inhabitants of the City and of the State, that the Project and the use thereof will further the public purposes of the Act for which the Issuer was created, and that the Project and the Bond will be sound, feasible and reasonable.
Pending Litigation. There are no actions, suits, proceedings, inquiries, or investigations pending or, to the knowledge of the Issuer, threatened against or affecting the Issuer in any court or by or before any governmental authority or arbitration board or tribunal, which involve the possibility of materially and adversely affecting the transactions contemplated by the Issuer Documents or which, in any way, would adversely affect the validity or enforceability of the Bond, the Bond Resolution, this Lease, or any agreement or instrument to which the Issuer is a party and which is used or contemplated for use in the consummation of the transactions contemplated hereby or thereby, nor is the Issuer aware of any facts or circumstances presently existing which would form the basis for any such actions, suits, proceedings, inquiries, or investigations.
Issue, Sale, and Other Transactions Are Legal and Authorized. The issue and sale of the Bond, the execution and delivery by the Issuer of the Issuer Documents, and the adoption by the Issuer of the Bond Resolution and the compliance by the Issuer with all of the provisions of each thereof (i) are within the purposes, powers, and authority of the Issuer, (ii) have been done in full compliance with the provisions of the Act and have been approved by the Governing Body of the Issuer, and (iii) the Bond and the Issuer Documents have been duly authorized by all necessary action on the part of the Issuer, have been duly executed, are legal and valid and do not conflict with or constitute on the part of the Issuer a violation of or a breach of or a default under, or result in the creation or imposition of any lien, charge, restriction, or encumbrance upon any property of the Issuer under the provisions of, any charter instrument, bylaw, indenture, mortgage, deed to secure debt, security agreement, pledge, note, lease, loan, or installment sale agreement, contract, or other agreement or instrument to which the Issuer is a party or by which the Issuer or its properties are otherwise subject or bound, or any license, judgment, decree, law, statute, order, writ, injunction, demand, rule, or regulation of any court or governmental agency or body having jurisdiction over the Issuer or any of its activities or properties.
Governmental Consents. Neither the nature of the Issuer nor any of its activities or properties, nor any relationship between the Issuer and any other Person, nor any circumstance in connection with the offer, issue, sale, or delivery of the Bond is such as to require the consent, approval, permission, order, license, or authorization of, or the filing, registration, or qualification with, any governmental authority on the part of the Issuer in connection with the execution, delivery, and performance of the Issuer Documents, the adoption of the Bond Resolution, the consummation of any transaction therein contemplated, or the offer, issue, sale, or delivery of the Bond, except as shall have been obtained or made and as are in full force and effect.
No Defaults. To the knowledge of the Issuer, after making due inquiry with respect thereto, no event has occurred and no condition exists which would constitute an Event of Default (as such term is used in the various Issuer Documents) or which, with the lapse of time or with the giving of notice or both, would become an Event of Default under any of the Issuer Documents. To the knowledge of the Issuer, after making due inquiry with respect thereto, the Issuer is not in default or violation in any material respect under the Act or under any charter instrument, bylaw, or other agreement or instrument to which it is a party or by which it may be bound.
No Prior Pledge. Neither the Project, this Lease, nor any of the payments or amounts to be received by the Issuer hereunder have been or will be mortgaged, pledged, or hypothecated by the Issuer in any manner or for any purpose or have been or will be the subject of a grant of a security interest by the Issuer other than (i) as security for the payment of the Bond, as provided in the Bond Resolution and the Security Document, or (ii) with the prior written consent of the Company, any Lender and the Holder, as may be provided in a Superior Security Document.
Disclosure. The representations of the Issuer contained in the Issuer Documents and any certificate, document, written statement or other instrument furnished to the Company by or on behalf of the Issuer in connection with the transactions contemplated thereby do not contain any untrue statement of a material fact relating to the Issuer and do not omit to state a material fact relating to the Issuer necessary in order to make the statements contained herein and therein relating to the Issuer not misleading.  Nothing has come to the attention of the Issuer which would materially and adversely affect or in the future may (so far as the Issuer can now reasonably foresee) materially and adversely affect the acquisition and installation of the Project by the Issuer (and by the Company, as agent of the Issuer) or any other transactions contemplated by the Issuer Documents and the Bond Resolution which has not been set forth in writing to the Company and the Purchaser or in the certificates, documents, and instruments furnished to the Company and the Purchaser by or on behalf of the Issuer prior to the date of execution of this Lease in connection with the transactions contemplated hereby.
Compliance with Conditions Precedent to the Issuance of the Bond. All acts, conditions, and things required to exist, happen, and be performed precedent to and in the execution and delivery by the Issuer of the Bond do exist, have happened, and have been performed in due time, form, and manner as required by law; the issuance of the Bond, together with all other obligations of the Issuer, do not exceed or violate any constitutional or statutory limitation.
Enforceability. This Lease is a legal, valid and binding limited obligation of the Issuer enforceable in accordance with its terms, except to the extent the enforceability hereof may be subject to (i) the exercise of judicial discretion in accordance with general principles of equity, and (ii) bankruptcy, insolvency, reorganization, moratorium, or other similar laws affecting creditors’ rights heretofore or hereinafter enacted to the extent constitutionally applicable.
[bookmark: _Toc428442757][bookmark: _Toc473209374][bookmark: _Toc474412548][bookmark: _Toc513147082][bookmark: _Toc513377648][bookmark: _Toc513658543][bookmark: _Toc513658834][bookmark: _Toc513659125][bookmark: _Toc514073824][bookmark: _Toc515952593][bookmark: _Toc515952882][bookmark: _Toc515958088][bookmark: _Toc428442316]Representations by the Company. The Company makes the following representations and warranties as the basis for the undertakings on its part herein contained:
Organization and Power. The Company is a limited partnership duly organized, validly existing, and in good standing under and by virtue of the laws of the State of Delaware, is qualified to transact business in the State of Georgia, and has all requisite power and authority to lease the Project from the Issuer and to enter into and perform its obligations and exercise its rights under the Company Documents.
Agreements Are Legal and Authorized. The Company Documents, the consummation of the transactions therein contemplated, and the fulfillment of or the compliance with all of the provisions thereof (i) are within the power, legal right, and authority of the Company, (ii) have been duly authorized by all necessary and appropriate action on the part of the  members or managers of the Company, (iii) have been duly executed and delivered on the part of the Company, (iv) are legal, valid and binding as to the Company, subject to bankruptcy, moratorium and other equitable principles, and (v) will not conflict with or constitute on the part of the Company a violation of, or a breach of or a default under, any charter instrument, certificate of formation, operating agreement, bylaw, indenture, mortgage, deed to secure debt, security agreement, pledge, note, lease, loan, installment sale agreement, contract, or other agreement or instrument to which the Company is a party or by which the Company or its properties are otherwise subject or bound which would have a material adverse impact on the Company’s ability to perform its obligations hereunder, or any judgment, order, writ, injunction, decree, or demand of any court or governmental agency or body having jurisdiction over the Company or any of its activities or properties.
No Defaults. No event has occurred and no condition exists that would constitute an Event of Default by the Company or which, with the lapse of time or with the giving of notice or both, would become an Event of Default by the Company hereunder.
Disclosure. The representations of the Company contained in the Company Documents and any certificate, document, written statement, or other instrument furnished by or on behalf of the Company to the Issuer or Purchaser in connection with the transactions contemplated hereby, do not contain any untrue statement of a material fact and do not omit to state a material fact necessary to make the statements contained herein or therein not misleading. To the actual knowledge of the signatory of the Company hereto, there is no fact that the Company has not disclosed to the Issuer and to the Purchaser in writing that materially and adversely affects or in the future may (so far as the Company can now reasonably foresee) materially and adversely affect the acquisition of the Project or the ability of the Company to perform its obligations under the Company Documents or any of the documents or transactions contemplated thereby which has not been set forth in writing to the Issuer and to the Purchaser or in the certificates, documents, and instruments furnished to the Issuer and to the Purchaser by or on behalf of the Company prior to the date of execution of this Lease in connection with the transactions contemplated hereby.
Enforceability. This Lease is a legal, valid and binding obligation of the Company enforceable in accordance with its terms, except to the extent the enforceability hereof may be subject to (i) the exercise of judicial discretion in accordance with general principles of equity, and (ii) bankruptcy, insolvency, reorganization, moratorium, or other similar laws affecting creditors’ rights heretofore or hereinafter enacted to the extent constitutionally applicable.
Operation of the Project. As of the date hereof and at all times while the Bond remains outstanding and this Lease remains in effect, the Company intends to operate the Project, subject to any sublease of any portion of the Project, in a manner consistent with a “project” as defined in the Act.
Inducement. The issuance of the Bond by the Issuer for the benefit of the Company has been an inducement to the Company to facilitate the acquisition, construction and renovation of the Project and to lease the Project from the Issuer, and thereby to promote and expand for the public good and welfare trade, commerce and industry within the City and reduce unemployment.
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LEASING CLAUSE; SECURITY; TITLE
[bookmark: _Toc428442759][bookmark: _Toc473209376][bookmark: _Toc474412550][bookmark: _Toc513147084][bookmark: _Toc513377650][bookmark: _Toc513658545][bookmark: _Toc513658836][bookmark: _Toc513659127][bookmark: _Toc514073826][bookmark: _Toc515952595][bookmark: _Toc515952884][bookmark: _Toc515958090][bookmark: _Toc428442318]Lease of the Project. The Issuer, as lessor, hereby leases to the Company, as lessee, and the Company hereby leases from the Issuer, the Project, in accordance with the provisions of this Lease. This Lease shall become effective on execution and delivery, whereupon the Company shall have possession of the Project, and the Term of this Lease and the Leasehold Interest (an “estate for years”) shall commence.  The Issuer hereby agrees that third parties shall be entitled to rely on the authorization and appointment set forth in this Section 3.1.
[bookmark: _Toc428442760][bookmark: _Toc473209377][bookmark: _Toc474412551][bookmark: _Toc513147085][bookmark: _Toc513377651][bookmark: _Toc513658546][bookmark: _Toc513658837][bookmark: _Toc513659128][bookmark: _Toc514073827][bookmark: _Toc515952596][bookmark: _Toc515952885][bookmark: _Toc515958091][bookmark: _Toc428442319]Security for Payments Under the Bond. As security for the payment of the Bond, the Issuer has adopted the Bond Resolution, under the terms of which the Issuer shall execute and deliver to the Purchaser the Security Document, in which the Issuer shall grant unto the Purchaser, its successors and assigns, security title to the Project and shall assign unto the Purchaser, its successors and assigns, all of the right, title, interest, and remedies of the Issuer in, to, and under this Lease (except the Unassigned Rights), together with all rents, revenues, and amounts to be received by the Issuer hereunder (except for amounts the Issuer shall be entitled to receive and retain on account of being included in such Unassigned Rights), as security for, among other things, the payment of the Bond.  The Company hereby agrees that, subject to Section 5.4 hereof and applicable provisions of the Bond Resolution and the Bond Documents,  its obligations to pay Basic Rent under this Lease shall be absolute and shall not be subject to any defense, except payment, or to any right of set off, counterclaim, or recoupment arising out of any breach by the Issuer of any obligation to the Company, whether hereunder or otherwise, or arising out of any indebtedness or liability at any time owing to the Company by the Issuer; provided, however, the Company shall not be obligated to pay Basic Rent if for any reason the Company is prevented or prohibited from receiving Debt Service during a period when the Company or an Affiliate thereof is also the Holder.  Notwithstanding anything to the contrary herein, the Issuer and the Company agree that all payments of Basic Rent required to be made by the Company under this Lease shall be paid directly or credited against the Debt Service due to the Holder as provided in the Bond Resolution and the applicable Bond Documents.  The Company further agrees that all payments of rent required to be made under this Lease to the Issuer (except as otherwise provided herein in the case of Additional Rent) shall be paid directly to the Holder. The Holder shall have all rights and remedies herein accorded to the Issuer (except for Unassigned Rights), and any reference herein to the Issuer shall be deemed, with the necessary changes in detail, to include the Purchaser or if the Bond shall have been transferred to a successor Holder, shall be deemed to include such successor Holder and the Purchaser or successor Holder shall be deemed to be and is a third-party beneficiary of the representations, covenants, and agreements of the Company in favor of the Issuer herein contained (except for covenants and agreements pertaining to the Unassigned Rights).
[bookmark: _Toc428442761][bookmark: _Toc473209378][bookmark: _Toc474412552][bookmark: _Toc513147086][bookmark: _Toc513377652][bookmark: _Toc513658547][bookmark: _Toc513658838][bookmark: _Toc513659129][bookmark: _Toc514073828][bookmark: _Toc515952597][bookmark: _Toc515952886][bookmark: _Toc515958092][bookmark: _Toc428442320]Warranties and Covenants of Issuer as to Title. The Issuer hereby accepts ownership of and title to the Project. The Issuer disclaims any interest in any items of equipment and related personal property that are neither acquired with proceeds of the Bond nor Additions or Alterations, and any replacements or substitutions therefor.  The Issuer warrants and covenants that, except for this Lease and the Security Document, the Issuer shall not otherwise encumber the Project or any part thereof, without the prior written consent of the Company, the Holder and any Lender (if any is known to the Issuer).  The Issuer will do no act (except as permitted by Section 9.2 hereof) to impair its title to the Project and covenants to take all acts necessary to defend such title, provided that the cost of such action is paid for in advance by the Company, or the Issuer is indemnified for such costs by the Company to the Issuer’s satisfaction.  The Issuer makes no warranty as to the design, suitability, condition or fitness for purpose of the Project.  The Issuer agrees that it shall, upon request of the Company, join where necessary in any proceeding to protect and defend the Issuer’s title in and to the Project, provided that the Company shall pay the entire cost of any such proceeding, and reimburse and indemnify and hold harmless the Issuer from any cost or liability whatsoever. The Issuer acknowledges and agrees that the termination of this Lease will not terminate or adversely impact any sublease of the Project.
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[bookmark: _Toc428442763][bookmark: _Toc473209380][bookmark: _Toc474412554][bookmark: _Toc513147088][bookmark: _Toc513377654][bookmark: _Toc513658549][bookmark: _Toc513658840][bookmark: _Toc513659131][bookmark: _Toc514073830][bookmark: _Toc515952599][bookmark: _Toc515952888][bookmark: _Toc515958094][bookmark: _Toc428442322]Acknowledgement of Subordination. Notwithstanding anything contained herein, this Lease is subject and subordinate in all respects to any Superior Security Document, to all other liens granted by the Company to the holder of any such Superior Security Document with respect to or in connection with the indebtedness secured by such Superior Security Document, and to all modifications, extensions, refinancings (where such liens continue), or renewals of such lien.
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ACQUISITION AND INSTALLATION OF THE PROJECT;
ISSUANCE OF THE BOND; FUNDS
[bookmark: _Toc428442765][bookmark: _Toc473209382][bookmark: _Toc474412556][bookmark: _Toc513147090][bookmark: _Toc513377656][bookmark: _Toc513658551][bookmark: _Toc513658842][bookmark: _Toc513659133][bookmark: _Toc514073832][bookmark: _Toc515952601][bookmark: _Toc515952890][bookmark: _Toc515958096][bookmark: _Toc428442324]Agreement to Acquire and Install the Project. Simultaneously with the issuance and sale of the Bond, the Issuer will acquire title to the Project as it exists on such date of issuance.  Items of used equipment, as well as new equipment, may be included in the Project. The Company will thereafter complete the acquisition, construction and equipping of the Project. The Company may, using its own funds, pay any of the Costs of the Project, and acquire any property which is to be a part of the Project in its own name, for the purpose of the later transfer of such property by the Company to the Issuer pursuant hereto.  The Company is not authorized to and will not obligate the Issuer for any of the costs of completing the Project.  The Company may make changes in the Project, so long as such changes do not cause the Project to be unsuitable for its intended purpose or to fail to constitute a “project” under the Act or to violate any applicable provisions of law.  Any contracts for the construction of any improvements that are a part of the Project shall be let by the Company as a principal, and not as agent of the Issuer.
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[bookmark: _Toc428442768][bookmark: _Toc473209385][bookmark: _Toc474412559][bookmark: _Toc513147093][bookmark: _Toc513377659][bookmark: _Toc513658554][bookmark: _Toc513658845][bookmark: _Toc513659136][bookmark: _Toc514073835][bookmark: _Toc515952604][bookmark: _Toc515952893][bookmark: _Toc515958099][bookmark: _Toc428442327]Draws under the Bond Purchase Loan Agreement. In Section 4.9 below, the Issuer has authorized the Company to act as its agent for the purpose of requesting advances under the Bond Purchase Loan Agreement to pay or reimburse the Costs of the Project in one or more disbursements, upon the submission by the Company to the Purchaser of a disbursement request in the form attached to the Bond Purchase Loan Agreement. Such disbursement requests must be signed by an Authorized Company Representative.  It is agreed that advances under the Bond Purchase Loan Agreement may be made by the Purchaser transferring to the Issuer, at the Purchaser’s cost, items of property that are to be a part of the Project, and in such case the same shall be treated as a receipt by the Project Fund of an amount equal to such Costs of the Project and a disbursement of such amount to the Purchaser in payment of the purchase price of such property.
The Bond may be issued in exchange for the Project as it then exists.  An amount equal to the Costs of the Project theretofore incurred and any issuance costs of the Bond that the Company elects to include in the initial request for advance under the Bond Purchase Loan Agreement shall be submitted to the Purchaser and the amount thereof shall be the initial Principal Balance of the Bond.  Thereafter, the Company, as agent for the Issuer under Section 4.9 below, may request additional advances under the Bond Purchase Loan Agreement, if any are needed, to evidence additional amounts expended by the Company for Costs of the Project, provided that the aggregate amounts drawn down from time to time shall not exceed the Maximum Principal Amount of the Bond, and no draws shall be made after the “Expiration Date” provided for in the Bond Purchase Loan Agreement.  In the case of advances for equipment or other personal property, a bill of sale transferring such equipment or personal property shall be attached to the request for advance.  Amounts so drawn down shall be deemed disbursed at the direction of the Company, as agent of the Issuer, to pay or to reimburse the Company for Costs of the Project described in this Section and Section 5.3 of the Bond Resolution.  Draw requests shall comply with the requirements of the Bond Purchase Loan Agreement and any other agreements between the Company and the Issuer.  The amounts drawn down are to be noted by the Holder on the Schedule of Advances and Payments attached to the Bond.
Notwithstanding the foregoing, the Company, when requesting draws under the Bond Purchase Loan Agreement on behalf of the Issuer, may request the Purchaser, or any successor Holder that has assumed the Purchaser’s obligations, to advance cash under the Bond Purchase Loan Agreement, to make payments for Costs of the Project and payments in reimbursement for Costs of the Project directly to (i) contractors, materialmen, vendors and Persons providing services in connection with the Project and the Bond, (ii) the Company or any Affiliate of the Company to reimburse Costs of the Project, or (iii) any combination of the foregoing, in which case the Company shall reflect such draws and payments on its books relating to the Project.
[bookmark: _Toc428442769][bookmark: _Toc473209386][bookmark: _Toc474412560][bookmark: _Toc513147094][bookmark: _Toc513377660][bookmark: _Toc513658555][bookmark: _Toc513658846][bookmark: _Toc513659137][bookmark: _Toc514073836][bookmark: _Toc515952605][bookmark: _Toc515952894][bookmark: _Toc515958100][bookmark: _Toc428442328]Obligation of the Parties to Cooperate in Furnishing Documents; Reliance of the Custodian. Upon payment of any expenses of the Issuer incurred pursuant to Section 5.3(b)(i) hereof, the Issuer agrees to cooperate with the Company in furnishing to the Purchaser the documents referred to in Section 4.4 hereof that are required to effect disbursements of Bond Proceeds in accordance with Section 4.4 hereof. In making any such disbursements, the Purchaser may rely on any such orders and certifications delivered to it pursuant to Section 4.4 hereof.
[bookmark: _Toc428442770][bookmark: _Toc473209387][bookmark: _Toc474412561][bookmark: _Toc513147095][bookmark: _Toc513377661][bookmark: _Toc513658556][bookmark: _Toc513658847][bookmark: _Toc513659138][bookmark: _Toc514073837][bookmark: _Toc515952606][bookmark: _Toc515952895][bookmark: _Toc515958101][bookmark: _Toc428442329]Excess Costs. The Issuer does not make any warranty, either express or implied, that the amounts which may be drawn down under the Bond Purchase Loan Agreement will be sufficient for the payment of all of the Costs of the Project.  The Company agrees that it shall not be entitled to any reimbursement for any costs in excess of the Maximum Principal Amount of the Bond from the Issuer or from the Holder, nor shall it be entitled to any diminution of the amounts payable under Section 5.3(a) hereof.
[bookmark: _Toc428442771][bookmark: _Toc473209388][bookmark: _Toc474412562][bookmark: _Toc513147096][bookmark: _Toc513377662][bookmark: _Toc513658557][bookmark: _Toc513658848][bookmark: _Toc513659139][bookmark: _Toc514073838][bookmark: _Toc515952607][bookmark: _Toc515952896][bookmark: _Toc515958102][bookmark: _Toc428442330]Authorized Company and Issuer Representatives and Successors. See the definitions in Section 1.1 hereof, of the terms “Authorized Company Representative” and “Authorized Issuer Representative” relating to the designation thereof. In the event that any person so designated should become unavailable or unable to take any action or make any certificate provided for or required in this Lease, a successor or additional Authorized Company Representative or Authorized Issuer Representative shall be appointed.
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The Issuer hereby authorizes the Company, as agent of the Issuer (provided the Issuer is indemnified to its satisfaction) or in its own behalf, to take such action and institute such proceedings as the Company may elect in its sole discretion to cause and require all manufacturers, fabricators, vendors, contractors and subcontractors and suppliers to complete their contracts relating to the Project diligently in accordance with the terms of such contracts, including, without limitation, the correction of any defects.  The Issuer agrees that the Company may, from time to time, in its own name, or in the name of the Issuer (provided the Issuer is indemnified to its satisfaction), take such action as the Company may elect in its sole discretion against such manufacturers, fabricators, vendors, contractors and subcontractors and suppliers, and their sureties, to insure the proper acquisition, construction and equipping of the Project.
All plans, specifications, drawings and similar documentation governing the planning, development, construction and improvement of the Project or any portion thereof may be prepared, amended, supplemented or replaced, as the case may be, at the sole discretion of the Company so long as the elements of the Project covered thereunder are consistent with the objectives and requirements of the Act and the general description of the Project in this Lease. The Company may engage or disengage architects, engineers and other professionals in the preparation of all such work product.
All warranties, bonds, letters of credit or other security or other undertakings furnished by or on behalf of any contractors, subcontractors, fabricators, vendors, manufacturers or suppliers which provide labor or materials (including building fixtures) for the Project shall be in the name of the Company for the benefit of the Issuer, the Holder, and the Company and may be enforced by the Company, at its own risk and expense, without consultation with or direction by either the Issuer or the Holder.
The Issuer hereby authorizes the Company, as agent of the Issuer (provided the Issuer is indemnified to its satisfaction) or on its own behalf, and at the sole expense of the Company, to take such action and institute such proceedings as the Company may elect in its sole discretion to cause and require any contractors, subcontractors, fabricators, vendors, manufacturers, suppliers and dealers that have provided labor or materials (including building fixtures) for the Project to fulfill their warranties and contractual responsibilities diligently in accordance with the terms of any purchase or installation contracts, including, without limitation, the correction of any defective parts or workmanship.  The Issuer agrees that the Company may, from time to time, take such action as the Company may elect, in its sole discretion, to insure the conformity of the Project to the specifications therefor.
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requesting advances to pay Costs of the Project pursuant to the Bond Purchase Loan Agreement;
serving as, or appointing a, Registrar, Custodian and Paying Agent for the Bond;
requesting funds from the Custodian of the Project Fund for the Project to pay the costs thereof, as provided in the Lease, provided that any contracts in connection therewith shall be by the Company as a principal and not as agent of the Issuer.
During the Term of this Lease, the Company hereby accepts the appointment described above and agrees to perform the duties contemplated thereby in accordance with general agency principles and the terms of the Bond Resolution, this Lease and the Bond Purchase Loan Agreement.  The Company agrees to perform such services, without charge, in consideration of the Issuer's issuance of the Bond and the leasing of the Project to the Company.  The Company shall be entitled to reimbursement for expenditures that constitute Costs of the Project, but only to the extent that proceeds of the Bond are available for such purpose, and shall be entitled to reimbursement for expenditures relating to the restoration or replacement of the Project, or portions thereof, which are damaged or destroyed by casualty or taken by eminent domain, but only to the extent that the amounts in the Project Fund for the Project (including Net Proceeds of casualty insurance or any eminent domain award, any funds deposited therein by the Company, and any investment income thereon) are available therefor under the terms of the Lease. This agency appointment shall terminate upon the retirement of the Bond.  Such termination shall not affect any right the Company has to reimbursement that accrued prior to the effective date of the termination and shall not affect the Company’s indemnification obligations herein.
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EFFECTIVE DATE OF THIS LEASE; DURATION OF LEASE TERM;
RENTAL PROVISIONS; NATURE OF OBLIGATIONS OF COMPANY
[bookmark: _Toc428442775][bookmark: _Toc473209392][bookmark: _Toc474412566][bookmark: _Toc513147100][bookmark: _Toc513377666][bookmark: _Toc513658561][bookmark: _Toc513658852][bookmark: _Toc513659143][bookmark: _Toc514073842][bookmark: _Toc515952611][bookmark: _Toc515952900][bookmark: _Toc515958106][bookmark: _Toc428442334]Effective Date of this Lease; Duration of Lease Term. This Lease shall become effective upon its delivery in accordance with Section 3.1 above.  The term of this Lease shall expire at 11:59 p.m., Powder Springs, Georgia time, on December 1, [2035], subject to the provisions of this Lease permitting earlier termination or extension (including particularly Articles X and XII hereof).  Notwithstanding any expiration or termination of this Lease, those covenants and obligations that by the provisions hereof are stated to survive the expiration or termination of this Lease shall survive the expiration or earlier termination of this Lease. 
[bookmark: _Toc428442776][bookmark: _Toc473209393][bookmark: _Toc474412567][bookmark: _Toc513147101][bookmark: _Toc513377667][bookmark: _Toc513658562][bookmark: _Toc513658853][bookmark: _Toc513659144][bookmark: _Toc514073843][bookmark: _Toc515952612][bookmark: _Toc515952901][bookmark: _Toc515958107][bookmark: _Toc428442335]Delivery and Acceptance of Possession. The Company shall, commencing with the date of execution and delivery of this Lease, have possession, custody and control of the Project as it exists on such date, and the Company hereby accepts such possession, custody and control.  The Issuer covenants and agrees that it shall not take any action, nor permit others to take any action, nor omit to take any action or permit others to omit to take any action, other than pursuant to Article X of this Lease, to prevent the Company from having possession and enjoyment of the Project during the Lease Term and shall, at the request of the Company, if indemnified by the Company, cooperate with the Company in order that the Company may have peaceful possession and enjoyment of the Project.
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Basic Rent: Until the principal of, redemption premium, if any, and interest on the Bond shall have been fully paid or provision for the payment thereof shall have been made in accordance with the Bond Resolution, the Company shall pay to the Holder, for the account of the Issuer, as Basic Rent for the Project on or before 11:00 a.m., Powder Springs, Georgia time, on each date on which Debt Service on the Bond is due, a sum equal to the amount payable on that date as Debt Service on the Bond, as provided in the Bond and in the Bond Resolution. Such Basic Rent payments shall be applied to and credited as Debt Service payments on the Bond.
Additional Rent:
The Company agrees that, during the Lease Term, it shall pay directly to the Issuer, as Additional Rent, an amount sufficient to reimburse the Issuer for all reasonable expenses and advances reasonably incurred by the Issuer hereunder in connection with the Project subsequent to the execution of this Lease, including, but not limited to, the reasonable fees and expenses of counsel for the Issuer, provided that the same are incurred as a result of the failure of the Company to comply with the terms of this Lease or are subject to payment or indemnification by the Company under this Section 5.3(b)(i) or Sections 6.6, 8.4 or 10.4 hereof.  All payments of Additional Rent described in this paragraph shall be billed to the Company by the Issuer from time to time, together with a statement certifying that the amount for which reimbursement is sought for one or more of the above-described expenditures has been incurred or paid by the Issuer.  Amounts so billed shall be paid by the Company within thirty (30) days after receipt of the bill, which shall contain reasonable detail, by the Company; the right of the Issuer to payments under this paragraph is one of the Unassigned Rights.  In the event the Company shall fail to make any of the payments required in this Section 5.3(b)(i), the unpaid amount shall continue as an obligation of the Company until fully paid, and shall accrue interest from such thirtieth day at the Default Interest Rate.
The Company agrees that, during the Lease Term, if at any time the Company is not the Holder, it shall pay directly to the Holder, as Additional Rent, an amount sufficient to reimburse the Holder for all expenses and advances reasonably incurred by the Holder hereunder in connection with the Project subsequent to the execution of this Lease, including, but not limited to, the reasonable fees and expenses of counsel for the Holder actually incurred as a result of the failure of the Company to comply with the terms of this Lease or are subject to indemnification by the Company under this Section 5.3(b)(ii) or Sections 6.6, 8.4 or 10.4 hereof.  All payments of Additional Rent described in this paragraph shall be billed to the Company by the Holder from time to time, together with a statement.  If the bill relates to a reimbursement, such statement shall certify that the amount for which reimbursement is sought for one or more of the above-described expenditures has been incurred or paid by the Holder.  Amounts so billed shall be paid by the Company within thirty (30) days after receipt of the bill by the Company.  In the event the Company shall fail to make any of the payments required by this Section 5.3(b)(ii), the unpaid amount shall continue as an obligation of the Company until fully paid, and shall accrue interest from such thirtieth day at the Default Interest Rate.  The Holder shall be a third-party beneficiary of this Section 5.3(b)(ii) and shall be entitled to enforce the same against the Company, subject to the provisions of this Lease.
[bookmark: _Toc428442778][bookmark: _Toc473209395][bookmark: _Toc474412569][bookmark: _Toc513147103][bookmark: _Toc513377669][bookmark: _Toc513658564][bookmark: _Toc513658855][bookmark: _Toc513659146][bookmark: _Toc514073845][bookmark: _Toc515952614][bookmark: _Toc515952903][bookmark: _Toc515958109][bookmark: _Toc428442337]Place of Rental Payments. The Basic Rent provided for in Section 5.3(a) hereof shall be paid directly to the Holder for the account of the Issuer in the manner provided in the Bond or in the Bond Resolution for the payment of Debt Service on the Bond.  Such payments shall be made in lawful money of the United States of America; provided, however, that so long as the Company is both the lessee of the Project and the Holder of the Bond, such payments shall be deemed to have been made when due without the necessity of any funds being transmitted or any records being maintained with respect to the Sinking Fund.
The Additional Rent provided for in Section 5.3(b)(i) and any interest on late payments thereof shall be payable directly to the Issuer.  The Additional Rent provided for in Section 5.3(b)(ii) and any interest on late payments thereof shall be payable directly to the Holder.
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Subject to Section 5.4 hereof and applicable provisions of the Bond Resolution and the Bond Documents, the obligations of the Company to make the payments required in Section 5.3 hereof shall be absolute and unconditional irrespective of any defense or any rights of set‑off, recoupment, or counterclaim, except payment, it may otherwise have against the Issuer or the Holder; provided, however, the Company shall not be obligated to pay Basic Rent if, for any reason, the Company is prevented or prohibited from receiving Debt Service during a period when the Company or an Affiliate thereof is also the Holder, irrespective of the reason therefor.  The Company agrees that it shall not suspend, abate, reduce, abrogate, diminish, postpone, modify, or discontinue any payments provided for in Section 5.3(a) hereof, or except as provided in Section 11.1 hereof, terminate its obligations under this Lease, for any contingency, act of God, event, or cause whatsoever, including, without limiting the generality of the foregoing, failure of the Company to occupy or to use the Project as contemplated in this Lease or otherwise, any change or delay in the time of availability of the Project, any acts or circumstances which may impair or preclude the use or possession of the Project, any defect in the title, design, operation, merchantability, fitness, or condition of the Project or in the suitability of the Project for the Company’s purposes or needs, failure of consideration, any declaration or finding that the Bond is unenforceable or invalid, the invalidity of any provision of this Lease, any acts or circumstances that may constitute an eviction or constructive eviction, destruction of or damage to the Project, the taking by eminent domain of title to or the use of all or any part of the Project, failure of the Issuer’s title to the Project or any part thereof, commercial frustration of purpose, any change in the tax or other laws of the United States of America or of the State or any political subdivision of either thereof or in the rules or regulations of any governmental authority, or any failure of the Issuer to perform and observe any agreement, whether express or implied, or any duty, liability, or obligation arising out of or connected with this Lease.
Nothing contained in this Section shall be construed to release the Issuer from the performance of any of the agreements on its part herein contained. In the event the Issuer should fail to perform any such agreement on its part, the Company may institute such action against the Issuer as the Company may deem necessary to compel performance so long as such action does not abrogate the Company’s obligations hereunder.  The Issuer hereby agrees, to the extent legally permissible, that it shall not take or omit to take any action that would cause this Lease to be terminated without the prior written consent of the Holder of the Bond and any Leasehold Mortgagee.
The Company may, however, at its own cost and expense and in its own name or in the name of the Issuer, prosecute or defend any action or proceeding or take any other action involving third persons which the Company deems reasonably necessary in order to secure or protect its right of possession, occupancy, and use hereunder, and in such event the Issuer hereby agrees to cooperate fully with the Company and to take all action necessary to effect the substitution of the Company for the Issuer in any such action or proceeding if the Company shall so request, including without limitation, to join in any legal or administrative proceeding, at the request of the Company, so long as the Company reimburses the Issuer in accordance with Section 5.3(b) hereof.
[bookmark: _Toc428442780][bookmark: _Toc473209397][bookmark: _Toc474412571][bookmark: _Toc513147105][bookmark: _Toc513377671][bookmark: _Toc513658566][bookmark: _Toc513658857][bookmark: _Toc513659148][bookmark: _Toc514073847][bookmark: _Toc515952616][bookmark: _Toc515952905][bookmark: _Toc515958111][bookmark: _Toc428442339]Restrictions on the Use of Project. The Project may only be used for the limited purposes consistent with a “project” as defined in the Act.  The Issuer hereby acknowledges and agrees that the Project, as described herein, constitutes a “project” under the Act.  The Company shall not permit the Project, or any part thereof, to be used in a manner that would violate the provisions of the Act or any other law in any material respect.  The Issuer’s right to enforce this covenant shall be among the Unassigned Rights.
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MAINTENANCE, TAXES, INSURANCE
AND EMINENT DOMAIN
[bookmark: _Toc428442782][bookmark: _Toc473209399][bookmark: _Toc474412573][bookmark: _Toc513147107][bookmark: _Toc513377673][bookmark: _Toc513658568][bookmark: _Toc513658859][bookmark: _Toc513659150][bookmark: _Toc514073849][bookmark: _Toc515952618][bookmark: _Toc515952907][bookmark: _Toc515958113][bookmark: _Toc428442341]Maintenance of Project. The Issuer shall not be under any obligation to renew, repair, or maintain any portion of the Project or to remove and replace any inadequate, obsolete, worn out, unsuitable, undesirable, or unnecessary portion thereof.  The Company, shall maintain, or cause to be maintained, the Project at the expense of the Company.  Subject to the provisions of Article VII hereof, the Company, at its own expense, may from time to time make any Additions or Alterations and any modifications, upgrades, replacements and substitutions to the Project that it may deem desirable for its purposes.  Subject to the provisions of Sections 3.3 and 9.7 hereof, such Additions or Alterations and any modifications, upgrades, replacements and substitutions to the Project so made shall become a part of the Project.  The Company shall not do, or permit any Person under its control to do, any work in or about the Project or related to any repair, rebuilding, restoration, replacement, alteration of, or addition to the Project, or any part thereof, unless the Company or such other Person shall have first procured and paid for all requisite municipal and other governmental permits and authorizations.  All such work shall be done in a good and workmanlike manner and in compliance with all applicable laws, ordinances, governmental regulations, and requirements.  Notwithstanding the foregoing, in the event any part of the Project, or any part thereof, is damaged or destroyed by casualty, the Company’s obligations to repair or replace the Project, or portion thereof so damaged or destroyed, shall be governed exclusively by Article VII hereof.
[bookmark: _Toc428442783][bookmark: _Toc473209400][bookmark: _Toc474412574][bookmark: _Toc513147108][bookmark: _Toc513377674][bookmark: _Toc513658569][bookmark: _Toc513658860][bookmark: _Toc513659151][bookmark: _Toc514073850][bookmark: _Toc515952619][bookmark: _Toc515952908][bookmark: _Toc515958114][bookmark: _Toc428442342]Removal of Fixtures or Equipment. The Company shall not be under any obligation to renew, repair, or replace fixtures or equipment or parts thereof that are a part of the Project and that, in the Company’s sole and absolute discretion, have become inadequate, obsolete, worn out, unsuitable, undesirable, or unnecessary.  If any such fixture, item of equipment or parts thereof have become obsolete, worn out, unsuitable, undesirable, or unnecessary, the Company, in its sole and absolute discretion, at its own expense, may remove, at its expense, from the Project such fixtures, equipment or parts thereof and dispose of them (as a whole or in part) in any manner whatsoever and without any responsibility or accountability to the Issuer therefor, in which case the removed property shall cease to be a part of the Project.  If the Company, in its sole and absolute discretion, determines that any fixtures, equipment or parts thereof should be sold or traded in, then the Company may do so, provided that it either: (a) replaces such fixture or item of equipment or parts with other items of property having a value at least equal to the net book value of the property sold or traded in and causes title to such replacement property to be transferred to the Issuer, whereupon the replacement property shall become a part of the Project; or (b) prepays in part the principal of the Bond (or if the Company or an Affiliate of the Company then owns the Bond, the Company causes a credit to be reflected on the Schedule of Payments attached to the Bond as a partial payment of principal) in an amount equal to the net book value of the property sold or traded in.  At the written request of the Company, the Issuer shall execute such instruments as shall be required to convey title to any such removed fixture or parts thereof to the Company, to the purchaser thereof or to the person accepting the same as a trade in and the Bondholder shall release the lien and security interest of the Security Document therein.  The removal from the Project of any fixtures, equipment or parts thereof pursuant to the provisions of this Section shall not entitle the Company to any abatement or diminution of the rental payments payable under Section 5.3 hereof (except to the extent that a prepayment of principal or a credit in reduction of principal of the Bond may result in a reduction of Debt Service on the Bond and a corresponding reduction in the Basic Rent hereunder).
[bookmark: _Toc428442784][bookmark: _Toc473209401][bookmark: _Toc474412575][bookmark: _Toc513147109][bookmark: _Toc513377675][bookmark: _Toc513658570][bookmark: _Toc513658861][bookmark: _Toc513659152][bookmark: _Toc514073851][bookmark: _Toc515952620][bookmark: _Toc515952909][bookmark: _Toc515958115][bookmark: _Toc428442343]Taxes, Other Governmental Charges, and Utility Charges. The Company shall, throughout the Lease Term, duly pay and discharge, or cause to be paid and discharged, as the same become due and payable: (i) all taxes and governmental charges of any kind whatsoever that may (on account of a change in law or otherwise) at any time be lawfully assessed or levied against or with respect to the interests of the Issuer, of the Company and of the Holder in the Project; (ii) any taxes levied upon or with respect to the lease revenues and receipts of the Issuer from the Project which, if not paid, will become a lien on the Project or a charge on the revenues and receipts therefrom prior to or on a parity with the charge, pledge, and assignment thereof created and made in the Bond Resolution and in the Security Document; (iii) all utility and other charges incurred in the operation, maintenance, use, occupancy, and upkeep of the Project; and (iv) other levies, permit fees, inspection and license fees and all other charges imposed upon or assessed against the Project or any part thereof or upon the revenues, rents, issues, income and profits of the Project or arising in respect of the occupancy, uses or possession thereof.  Both the Issuer and the Holder shall be entitled to enforce the provisions of this Section, and the Issuer’s right to enforce the same is one of the Unassigned Rights.  It is the understanding of the parties that, under the Act, the Issuer does not pay property taxes on its interest in the Project and that the Leasehold Interest of the Company is to be taxed and the Company is to pay payments in lieu of taxes as provided in Exhibit C attached hereto and incorporated herein by reference and the Memorandum of Understanding being executed by the Company in connection herewith.  The Company shall exhibit to the Issuer and to the Holder upon request validated receipts showing the payment of such taxes and other charges which may be or become a lien or encumbrance on the Project.
Upon notifying the Holder and the Issuer of its intention to do so, the Company may, at its own expense and in its own name and behalf or in the name and behalf of the Issuer and in good faith, contest any such taxes, assessments, and other charges and, in the event of any such contest, may permit the taxes, assessments, or other charges so contested to remain unpaid during the period of such contest and any appeal therefrom, but only so long as neither the Project nor any part thereof will be subject to imminent loss or forfeiture by reason of such nonpayment; provided, that no such contest may be made in the name of the Issuer unless (i) it is necessary to protect or assert the rights or interests of the Company; and (ii) the Company has received concurrence of such necessity from the Issuer in writing.
Both the Issuer and the Holder shall be entitled to enforce the provisions of this Section, and the Issuer’s right to enforce the same is one of the Unassigned Rights.
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The Company, at the expense of the Company, throughout the Term, shall carry (or cause to be carried) such insurance as required by a document between the Company and its Lender, and if there is no Lender of the Company, then the following insurance: 
property insurance (including flood insurance if the Project is located in a high hazard flood zone and if available at reasonable cost) on the Leased Improvements and any Leased Equipment, in amounts (taking into account a deductible of not more than $25,000 per occurrence) not less than the lesser of (A) an amount not less than 100% of replacement cost of the Project or (B) full insurable value of the Project; all hazard, casualty, and flood insurance policies obtained by the Company as required by Section 6.4(a)(i) shall be endorsed to name the Issuer and any Lender as co-loss payees payable and shall be payable to the Issuer or the Holder, as assignee of the Issuer, without contribution, under a standard mortgagee clause (the deductible amount specified above may be increased with the written consent of the Issuer);
general liability insurance, in amounts of $1,000,000 per occurrence and $2,000,000 in aggregate, subject to a deductible per occurrence not to exceed $25,000; such policy or policies shall name the Issuer and the Holder as additional insureds (the deductible amount specified above may be increased with the written consent of the Issuer and the Holder); and
workers’ compensation insurance as required by statutory law relating to the Company’s or any sublessee’s employees working at the Project.
The Issuer, by the Security Agreement, shall assign its interest in the casualty insurance described in (a)(i), above, to the Holder, together with all unearned premiums as further security for the Bond.
The Issuer, the Holder and any Lender shall each, respectively, be entitled to enforce the provisions of this Article insofar as their rights are concerned, and the Issuer’s right to enforce this Article shall be one of the Unassigned Rights.  So long as the Company or an Affiliate is the owner of the Bond, the Company shall, however, except as otherwise provided by any Superior Security Documents, any Leasehold Mortgage, or any other agreement between the Company and any Lender, have the exclusive right to make all elections, determinations, settlements, or decisions with respect to any hazard and casualty insurance policy or the proceeds thereof that may be affected by the provisions of this Section 6.4.  So long as the Company or an Affiliate is the owner of the Bond and without limiting the foregoing, the Company shall have the right to make all settlements as to any casualties that affect the Project without the consent of the Issuer.  Furthermore, so long as the Company or an Affiliate is the owner of the Bond, the Company shall have the right to pledge to a Lender all of the hazard and casualty insurance proceeds with respect to a casualty affecting the Project and to grant to the Lender the right to govern the distribution of such funds.  The Issuer acknowledges and agrees that, so long as the Company or an Affiliate is the owner of the Bond, the Lender may require the application of the insurance proceeds to the indebtedness owed to the Lender by the Company and, in such event, the insurance proceeds may not be applied in their entirety to the restoration of the Project.
[bookmark: _Toc428442786][bookmark: _Toc473209403][bookmark: _Toc474412577][bookmark: _Toc513147111][bookmark: _Toc513377677][bookmark: _Toc513658572][bookmark: _Toc513658863][bookmark: _Toc513659154][bookmark: _Toc514073853][bookmark: _Toc515952622][bookmark: _Toc515952911][bookmark: _Toc515958117][bookmark: _Toc428442345]Application of Net Proceeds of Insurance. The Net Proceeds of the liability insurance carried pursuant to the provisions of Section 6.4 hereof shall be applied toward extinguishment or satisfaction of the liability with respect to which such insurance proceeds has been paid.  The Net Proceeds of casualty insurance carried pursuant to Section 6.4 hereof shall be paid jointly to the Holder and the Company, and shall be transferred to the Custodian and deposited in the Project Fund to be applied as provided in Article VII hereof, or if the same has been pledged to a Lender, the same shall be transferred to such Lender, or otherwise applied as provided in any Superior Security Document, any Leasehold Mortgage or any other agreement between the Company and such Lender.
[bookmark: _Toc428442787][bookmark: _Toc473209404][bookmark: _Toc474412578][bookmark: _Toc513147112][bookmark: _Toc513377678][bookmark: _Toc513658573][bookmark: _Toc513658864][bookmark: _Toc513659155][bookmark: _Toc514073854][bookmark: _Toc515952623][bookmark: _Toc515952912][bookmark: _Toc515958118][bookmark: _Toc428442346]Advances by the Issuer or the Holder. Subject to the notice obligations and cure period set forth in Articles X and XIII of this Lease, if the Company shall fail to do or cause to be done any act or pay any taxes, assessments, charges or insurance premiums required by this Article, the Issuer or the Holder may (but shall be under no obligation to), after expiration of such applicable notice and cure periods and then notifying the Company of its or their intention to do so, do any such act or pay any such taxes, assessments, charges or premiums required by this Article, and all amounts so advanced therefor by the Issuer or the Holder shall become an additional obligation of the Company to the one making the advancement, which amounts shall constitute Additional Rent which shall be payable, with interest as provided in Section 5.3(b) hereof. Any remedy herein vested in the Issuer for the collection of rent shall also be available to the Holder for the collection of any Additional Rent payable to the Holder on account thereof.
[bookmark: _Toc428442788][bookmark: _Toc473209405][bookmark: _Toc474412579][bookmark: _Toc513147113][bookmark: _Toc513377679][bookmark: _Toc513658574][bookmark: _Toc513658865][bookmark: _Toc513659156][bookmark: _Toc514073855][bookmark: _Toc515952624][bookmark: _Toc515952913][bookmark: _Toc515958119][bookmark: _Toc428442347]Eminent Domain. If the Issuer or the Company obtains knowledge of the institution or threat of institution of any proceedings for the taking of the Project or any portion thereof by exercise of the power of eminent domain, it shall immediately notify the other party hereto and shall also notify the Holder of such proceedings.  The Holder may participate in any such proceedings and the Issuer and the Company from time to time shall deliver to the Holder all instruments requested by it to permit such participation.  The Issuer and the Company shall not settle any eminent domain proceeding relating to the Project or any part thereof or sell the Project or any part thereof under threat of eminent domain without the prior written consent of the Holder, which consent shall not unreasonably be withheld, conditioned or delayed, and without the prior written consent of any Lender.  Except as otherwise required by any Superior Security Document, any Leasehold Mortgage or any other agreement between the Company and such Lender, the Net Proceeds of any eminent domain award or any sale in lieu of a taking by eminent domain shall be paid jointly to the Holder and the Company, and shall be transferred to the Custodian and deposited in the Project Fund to be applied as provided in Article VII hereof. Notwithstanding anything to the contrary herein, so long as the Company or an Affiliate is the owner of the Bond, and except as otherwise provided in any Superior Security Document, any Leasehold Mortgage or any other agreement between the Company and such Lender, the Company shall, however, have the exclusive right to make all elections, determinations, settlements or decisions with respect to any eminent domain proceeding and proceeds thereof that may be affected by the provision of this Section 6.7.  Notwithstanding the foregoing, with the consent of the Holder, the Net Proceeds of eminent domain may be pledged to a Lender, and if so pledged, shall be applied in accordance with the terms of such pledge or other agreement with a Lender.
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DAMAGE, DESTRUCTION, AND CONDEMNATION
[bookmark: _Toc428442790][bookmark: _Toc473209407][bookmark: _Toc474412581][bookmark: _Toc513147115][bookmark: _Toc513377681][bookmark: _Toc513658576][bookmark: _Toc513658867][bookmark: _Toc513659158][bookmark: _Toc514073857][bookmark: _Toc515952626][bookmark: _Toc515952915][bookmark: _Toc515958121][bookmark: _Toc428442349]Election to Repair, Restore or Replace. If any portion of the Project is damaged, destroyed or taken by eminent domain or is sold (under threat of eminent domain or otherwise), the Net Proceeds shall be deposited upon receipt in the Project Fund, which shall be held by the Custodian, unless the same are otherwise required to be used as may be provided in any pledge thereof to or other agreement with a Lender.  Subject to the rights of any Lender, the Company may, within 210 days following the receipt of such Net Proceeds, elect to use such Net Proceeds, in whole or in part, to repair, restore or replace the Project.  Any property repaired, restored or acquired to replace any property that was a part of the Project shall become a part of the Project.  Upon the completion of such repair, restoration or replacement of the Project and payment of all costs thereof, except as otherwise provided in any Superior Security Document, any Leasehold Mortgage or any other agreement with a Lender, any unspent Net Proceeds and investment income remaining in the Project Fund may be used, at the election of the Company, to acquire additional property for the Project or to prepay and redeem principal of the Bond.
[bookmark: _Toc428442791][bookmark: _Toc473209408][bookmark: _Toc474412582][bookmark: _Toc513147116][bookmark: _Toc513377682][bookmark: _Toc513658577][bookmark: _Toc513658868][bookmark: _Toc513659159][bookmark: _Toc514073858][bookmark: _Toc515952627][bookmark: _Toc515952916][bookmark: _Toc515958122][bookmark: _Toc428442350]Election Not to Repair, Restore or Replace. If an election to repair, restore or replace damaged, destroyed or taken portions or all of the Project is not made within the time provided in Section 7.1, above, or if prior to such time the Company notifies the Issuer and the Custodian that it elects not to repair, restore or replace damaged, destroyed or taken portions or all of the Project, to the extent any Net Proceeds were deposited with the Custodian as contemplated herein, the Custodian of the Project Fund shall immediately apply such moneys to prepay principal of the Bond then outstanding, unless otherwise provided in a pledge to a Lender.  tIf the Bond is not fully retired, the obligation to pay Basic Rent hereunder shall remain in full force and effect, without abatement or diminution (except to the extent the amount of Basic Rent is reduced on account of such prepayment).  If the Company is then the Holder of the Bond, and the Bond is not fully retired, the Company may surrender the Bond for cancellation, whereupon the obligation for payment of Basic Rent shall terminate, and any obligation for Additional Rent theretofore accrued shall become immediately due and payable.  Notwithstanding the foregoing, if any Net Proceeds are pledged to a Lender, such Net Proceeds shall be applied in accordance with the terms of such pledge or other agreement with a Lender.
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ADDITIONAL COVENANTS
[bookmark: _Toc428442793][bookmark: _Toc473209410][bookmark: _Toc474412584][bookmark: _Toc513147118][bookmark: _Toc513377684][bookmark: _Toc513658579][bookmark: _Toc513658870][bookmark: _Toc513659161][bookmark: _Toc514073860][bookmark: _Toc515952629][bookmark: _Toc515952918][bookmark: _Toc515958124][bookmark: _Toc428442352]No Warranty of Condition or Suitability by the Issuer. THE ISSUER MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO THE MERCHANTABILITY, CONDITION, OR WORKMANSHIP OF ANY PART OF THE PROJECT OR THAT THE SAME WILL BE SUITABLE FOR THE COMPANY’S PURPOSES OR NEEDS.
[bookmark: _Toc428442794][bookmark: _Toc473209411][bookmark: _Toc474412585][bookmark: _Toc513147119][bookmark: _Toc513377685][bookmark: _Toc513658580][bookmark: _Toc513658871][bookmark: _Toc513659162][bookmark: _Toc514073861][bookmark: _Toc515952630][bookmark: _Toc515952919][bookmark: _Toc515958125][bookmark: _Toc428442353]Access to the Project and Records. The Issuer, the Holder, and their respective duly authorized representatives and agents, shall have the right to enter the Project at all reasonable times during the Lease Term for the purpose of (i) examining and inspecting the Project and (ii) performing such work relating to the Project as has been made necessary by reason of an Event of Default; provided, however, that (a) the Issuer has given the Company at least three (3) Business Days advance notice of Issuer’s intent to enter, (b) any such entry shall be made in such a manner as to not unreasonably interfere with the Company’s business, (c) such entry shall be conducted only at a time mutually convenient to the parties (except in cases of an emergency), and (d) the Issuer shall be escorted by a representative of the Company at all times during such entry (except in cases of an emergency).
[bookmark: _Toc428442795][bookmark: _Toc473209412][bookmark: _Toc474412586][bookmark: _Toc513147120][bookmark: _Toc513377686][bookmark: _Toc513658581][bookmark: _Toc513658872][bookmark: _Toc513659163][bookmark: _Toc514073862][bookmark: _Toc515952631][bookmark: _Toc515952920][bookmark: _Toc515958126][bookmark: _Toc428442354]Good Standing in the State. The Company agrees that, if required by applicable law, it will be in good standing in the State while this Lease is in effect.
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The Company shall, and agrees to, indemnify and save the Issuer and the Holder and their respective officials, directors, officers, members, counsel, agents and employees (the “Indemnified Persons”) harmless against and from all claims by or on behalf of any Person arising from the conduct or management of or from any work or thing done at the building at which the Project is located and against and from all claims arising from or relating to (i) any condition of the installation of or the operation of the Project, (ii) any act or negligence of the Company or of any of its agents, contractors, servants, employees, or licensees, (iii) any act or negligence of any assignee or sublessee of the Company or of any agents, contractors, servants, employees, or licensees of any assignee or sublessee of the Company, (iv) any violation or alleged violation of any federal or State securities laws, (v) any claim or liability arising out of the Issuer’s ownership interest in the Project or its participation in this Lease or related transactions, or (vi) any legal proceeding relating to the non-taxability or taxability of this Lease or the Project or the interest of the Issuer in the Project.  However, this indemnity shall not apply, as to the Issuer, to any acts of gross negligence or willful misconduct or intentional misconduct of the Issuer and, as to the Holder, to any acts of gross negligence or willful misconduct or intentional misconduct of the Holder, or in the case of matters referred to in clause (iv), this indemnity shall not apply to the Holder if the Holder has acquired the Bond other than in a bona fide private placement and has failed to perform a thorough due diligence investigation in connection therewith.  The Company shall indemnify and save the Issuer and the Holder (and the other Persons and entities referred to above, as appropriate) harmless from and against all reasonable costs and expenses incurred in or in connection with any such claim or in connection with any action or proceeding brought thereon, including reasonable attorneys’ fees, and upon notice from the Issuer, the Company shall defend it (and the other persons and entities referred to above, as appropriate) in any such action or proceeding, except for the gross negligence or willful misconduct or intentional misconduct of the Indemnified Person or its failure to comply with applicable local, state or federal law in any material respect.  The indemnities set forth above specifically extend to, but are in no way limited to, governmental or other claims relating to any actual or alleged violation of any Environmental Laws, regardless of whether or not any such liability or violation relates to any period prior to the acquisition of the Project by the Issuer or its acquisition theretofore by the Company.
Notwithstanding the fact that it is the intention of the parties that the Indemnified Persons referred to in (a), above, shall not incur pecuniary liability by reason of the terms of this Lease or the Bond Resolution, or the undertakings required of the Issuer hereunder or by reason of (i) the issuance of the Bond, (ii) the execution of this Lease or the adoption of the Bond Resolution, (iii) the performance of any act required by this Lease or the Bond Resolution, (iv) the performance of any act requested by the Company, or (v) any other costs, fees, or expenses incurred by the Issuer with respect to the Project or the acquisition thereof, including all claims, liabilities, or losses arising in connection with the violation of any statutes or regulations pertaining to the foregoing, nevertheless, if any such Indemnified Person should incur any such pecuniary liability, then in such event the Company shall indemnify and hold harmless such Indemnified Person against all claims by or on behalf of any Person arising out of the same and all reasonable costs and expenses incurred in connection with any such claim or in connection with any action or proceeding brought thereon, including reasonable attorneys’ fees, and upon notice from the Issuer, the Company shall defend the Issuer in any such action or proceeding; provided that if a court of competent jurisdiction determines that any of the provisions of this Section violate O.C.G.A. § 13‑8‑2 and are applicable to this Lease, the indemnity contained in this Section 8.4 shall not extend to any indemnification which is prohibited by O.C.G.A. § 13‑8‑2.
Nothing contained in this Section 8.4 shall require the Company to indemnify any Indemnified Person for any claim or liability for which the Company was not given any opportunity to contest or for any settlement of any such action effected without the Company’s consent (assuming such rights are available and have not been waived in writing by the Company). The indemnity of the Indemnified Persons contained in this Section 8.4 shall survive the termination of this Lease.
The Issuer and the Holder shall each be entitled to enforce its right to indemnification under this Section, and the Issuer’s right to indemnification hereunder shall be one of the Unassigned Rights.
[bookmark: _Toc428442797][bookmark: _Toc473209414][bookmark: _Toc474412588][bookmark: _Toc513147122][bookmark: _Toc513377688][bookmark: _Toc513658583][bookmark: _Toc513658874][bookmark: _Toc513659165][bookmark: _Toc514073864][bookmark: _Toc515952633][bookmark: _Toc515952922][bookmark: _Toc515958128][bookmark: _Toc428442356]Licenses and Permits. The Company shall do, or shall cause any sublessee to do, all things necessary to obtain, maintain, modify and renew, from time to time, as necessary, all permits, licenses, franchises, and other governmental approvals necessary for its ownership of and activities relating to the Project, the lack of which would have a material adverse effect upon the Company’s ability to meet its obligations under this Lease.
[bookmark: _Toc428442798][bookmark: _Toc473209415][bookmark: _Toc474412589][bookmark: _Toc513147123][bookmark: _Toc513377689][bookmark: _Toc513658584][bookmark: _Toc513658875][bookmark: _Toc513659166][bookmark: _Toc514073865][bookmark: _Toc515952634][bookmark: _Toc515952923][bookmark: _Toc515958129][bookmark: _Toc428442357]Compliance with Laws. The Company warrants that throughout the Lease Term it shall, at its own expense, and to the extent legally required to do so, maintain the Project in all material respects, in compliance with all applicable life and safety codes and all applicable building and zoning, health, environmental, and safety ordinances and laws, including the Occupational Health and Safety Act and all applicable Environmental Laws, and all other applicable laws, ordinances, rules, and regulations of the United States of America, the State, and any political subdivision or agency thereof having jurisdiction over the Project and which relate to the operations of the Project, any violation of which would have a material adverse effect on the Company’s ability to fully perform its obligations under this Lease.  The Company’s use of the Project shall, in all material respects, to the extent legally required, conform to all laws and regulations of any governmental authority possessing jurisdiction thereof, and the Company shall, in its use or operation of the Project, not discriminate or permit discrimination on the basis of race, sex, color or national origin in any manner prohibited by local state or federal laws, rules, orders or regulations.
The Company may, at its own expense and in its own name and behalf or in the name and behalf of the Issuer and in good faith, contest any allegation that it has not complied with the laws described in this Section 8.6 and, in the event of any such contest, the provisions of this Section 8.6 shall not apply to any such alleged violations of law during the period of such contest and any appeal therefrom.  The Issuer shall, at the expense of the Company, cooperate fully with the Company in any such contest.
The Issuer and the Holder shall each be entitled to enforce the provisions of this Section, and the Issuer’s right to enforce this Section shall be one of the Unassigned Rights.
[bookmark: _Toc428442799][bookmark: _Toc473209416][bookmark: _Toc474412590][bookmark: _Toc513147124][bookmark: _Toc513377690][bookmark: _Toc513658585][bookmark: _Toc513658876][bookmark: _Toc513659167][bookmark: _Toc514073866][bookmark: _Toc515952635][bookmark: _Toc515952924][bookmark: _Toc515958130][bookmark: _Toc428442358]Granting and Release of Easements. If no Event of Default shall have happened and be continuing, the Company may at any time or times cause to be granted, modified, amended, released or terminated conveyances to public authorities or utilities, easements, licenses, rights of way (temporary or perpetual and including the dedication of public highways), plats, covenants, restrictions and agreements with respect to any property included in the Project and other contracts or agreements helpful in effecting the development, construction, maintenance, operation or restoration of the Project and such grant will be superior to the terms of this Lease and the lien or security interests created by the Security Document or this Lease and the Issuer agrees that it shall execute and deliver any instrument necessary or appropriate to confirm, grant, amend, modify, terminate or release any such matters within thirty (30) business days upon receipt of: (i) a copy of the operative instrument, and (ii) a written application of the Company signed by an Authorized Company Representative requesting such instrument and stating (1) that such matter is not detrimental to the proper conduct of the business of the Company, and (2) that such matter will not impair the effective use or materially interfere with the operation of the Project and will not weaken, diminish or impair the security intended to be given by or under the Security Document.
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ASSIGNMENT, SUBLEASING, ENCUMBERING, AND SELLING;
REDEMPTION; RENT PREPAYMENTS AND ABATEMENT;
INSTALLATION OF COMPANY’S OWN MACHINERY AND EQUIPMENT
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The Company may sublease the Project, as a whole or in part, at any time and from time to time, without the approval or acknowledgment of any of the Issuer or the holder of the Bonds [Since no sublessee/operator of the Project is identified yet, discuss how it will be disclosed to and approved by the Issuer when determined].  No sublease shall relieve the Company from primary liability for any of its obligations hereunder, and in the event of any such sublease, the Company shall continue to remain primarily liable for payment of the rents specified in Section 5.3 hereof and for the payment, performance, and observance of the other obligations and agreements on its part herein provided to be performed and observed by it.  The Company shall furnish or cause to be furnished to the Issuer, upon request, non-monetary assurances reasonably satisfactory to the Issuer that the Project will continue to be operated in compliance with the provisions hereof and for purposes permitted by the Act in its definition of “project”.  The Issuer shall have the right, at any time and from time to time, to notify any sublessee of the rights of the Issuer as provided by this Section.  At the Company’s written request, and with the prior written consent of the Holder, the Issuer shall enter into from time to time any non-disturbance and attornment agreement benefitting any such sublessee, and ensuring that the termination of this Lease will not terminate or adversely impact any such sublessee’s sublease from the Company.  Any such non-disturbance and attornment agreement shall be in a form reasonably requested by the Company, prepared at the expense of the Company and reviewed at the expense of the Company and shall be subject to the approval by the Issuer, which approval shall not unreasonably be withheld, conditioned or delayed.
The Company may not assign this Lease except as permitted by this Section.  This Lease may be assigned in whole but not in part to a company that is the survivor of a consolidation, merger or transfer of substantially all of the assets of the Company, or to an Affiliate of the Company, without obtaining the consent of the Issuer or of the Holder.  This Lease may be assigned to the Holder of the Bond without the consent of the Issuer.  This Lease may be assigned to an Affiliate of the Company with the prior written consent of the Holder and without the consent of the Issuer.  Except as provided herein, this Lease may be assigned only with the prior written consent of the Holder and of the Issuer.  The Issuer’s consent shall not unreasonably be withheld, conditioned or delayed.
Notwithstanding anything to the contrary set forth in this Lease, the Company may assign its interest in this Lease pursuant to an Exempt Assignment (hereinafter defined) without the approval of the Issuer or the Holder of the Bond.
An “Exempt Assignment” means any of the following assignments:
Any bona fide Leasehold Mortgage or any assignment made in connection therewith;
The acquisition by any grantee or a Leasehold Mortgagee or its designee of this Leasehold Interest through the exercise of any right or remedy of such Leasehold Mortgagee under a bona fide Leasehold Mortgage, including any assignment of the Leasehold Interest to a Leasehold Mortgagee or its designee made in lieu of foreclosure;
Any foreclosure sale, or deed in lieu, by any Leasehold Mortgagee pursuant to any power of sale contained in a bona fide Leasehold Mortgage;
Any sale or assignment of the Leasehold Interest by any Leasehold Mortgagee (or its designee) which has acquired the Leasehold Interest by means of any transaction described above;
Any grant, assignment or conveyance pursuant to or in connection with a Superior Security Document; 
Any sale or assignment of the Leasehold Interest to the holder of a Superior Security Document;
Any sale or assignment of the Leasehold Interest through the exercise of any right of remedy of the holder of any Superior Security Document, including pursuant to any foreclosure sale, any deed in lieu of foreclosure, or pursuant to any power of sale contained in a Superior Security Document;
Any sale or assignment of the Leasehold Interest by the holder of any Superior Security Document (or its designee) which has acquired the Leasehold Interest by means of any transaction described above;
Any sale or assignment of the Leasehold Interest to any Qualified Real Estate Investor (hereinafter defined); 
Any sale or assignment of the Leasehold Interest to any Person if (a) the Company or the proposed assignee provides Adequate Financial Assurance (hereinafter defined) of the payment of rent and other financial obligations under this Lease for the period the proposed assignee is the lessee under this Lease; provided, however, if the proposed assignee shall also be the Bondholder, no such Adequate Financial Assurance shall be required; and (b) the proposed assignee has sufficient commercial real estate experience with respect to projects of a similar nature to properly manage, or oversee the management of, the Project;
Any sale or assignment in connection with any sale/leaseback or other arrangement entered into by the Company in connection with a financing transaction; or 
Any sale or assignment to any of the following:
Any savings bank, savings and loan association, commercial bank, or trust company having shareholder equity (as determined in accordance with GAAP accounting) of at least $10,000,000;
Any college, university, credit union, trust or insurance company having assets of at least $10,000,000;
Any employment benefit plan subject to ERISA having assets held in trust of $10,000,000 or more;
Any pension plan established for the benefit of the employees of any state or local government, or any governmental authority, having assets of at least $10,000,000;
Any limited partnership, limited liability company or other investment entity having committed capital of $10,000,000 or more;
Any corporation, limited liability company or other Person having shareholder equity (or its equivalent for non-corporate entities) of at least $10,000,000;
Any lender which performs real estate lending functions similar to any of the foregoing, and which has assets of at least $10,000,000; and
Any partnership having as a general partner any Person described in the preceding subparagraphs of this definition, or any corporation, limited liability company or other Person controlling, controlled by or under common control with any Person described in the preceding subparagraphs of this definition.
“Adequate Financial Assurance” means a guaranty of payment of the rent and other financial obligations of the lessee under this Lease made by a Qualified Real Estate Investor for the period of time that a proposed assignee of this Lease is the lessee under this Lease. 
“Qualified Real Estate Investor” means any Person domiciled within the United States of America that has, together with its Affiliates, a minimum net worth (treating any subordinated or mezzanine financing as equity) at least equal to the lesser of (i) $10,000,000 or (ii) 20% of the appraised value of the Leased Land, as of the date of its (or their) last audited financial statements or as otherwise certified by an independent certified public accountant or firm thereof, provided the managers of such Person or its Affiliates have sufficient commercial real estate experience with respect to developments similar to the Project or have hired a manager or separate management company that has such experience and will manage, or oversee the management of, the Project. For purposes of the above the term “last audited financial statements” shall be deemed to include unaudited financial statements compiled by an independent certified public accountant or firm thereof accompanied by an accountant’s letter or unaudited financial statements certified by a member of the management of the proposed assignee of this Lease.
Any assignment authorized by this Section 9.1 shall be subject to each of the following conditions:
Any such assignee shall agree to fully and unconditionally assume all obligations of the Company arising under this Lease occurring from and after the date of such assignment, including, without limitation, all indemnity provisions contained in this Lease, whereupon the assignor shall automatically be released from all obligations arising under this Lease accruing from and after the assignment; provided, however, any Lender (or designee thereof) acquiring this Leasehold Interest by means of any transaction described above shall not be required to assume obligations and liabilities related to pre-closing breaches of this Lease by the Company; and
The Company shall, upon or prior to the execution of any assignment or any merger, consolidation or sale of substantially all of its assets, furnish or cause to be furnished to the Issuer a true and complete copy of such proposed assignment or documents of merger, consolidation or sale of assets, as the case may be.  The Company or such assignee shall, within thirty (30) days after the execution thereof, furnish or cause to be furnished to the Issuer a true and complete copy of such assignment or documents of merger or consolidation or sale of assets, as the case may be, as actually executed.  The Issuer and the Holder shall have the right, at any time and from time to time, to notify any assignee of their rights under this paragraph.
Any purported assignment in violation of this Section shall be void.  In the case of an assignment that is permitted hereby or that is consented to as herein described, the assignee may not further assign this Lease except in accordance with this Section.  As set forth in Section 2.7(b) of the Bond Resolution, the Bond may be assigned to any assignee of this Lease, or any Affiliate of such assignee.
[bookmark: _Toc428442802][bookmark: _Toc473209419][bookmark: _Toc474412593][bookmark: _Toc513147127][bookmark: _Toc513377693][bookmark: _Toc513658588][bookmark: _Toc513658879][bookmark: _Toc513659170][bookmark: _Toc514073869][bookmark: _Toc515952638][bookmark: _Toc515952927][bookmark: _Toc515958133][bookmark: _Toc428442361]Provisions Relating to Sale, Encumbrance, or Conveyance of the Project by the Issuer. Except pursuant to the Security Document or a Superior Security Document executed by the Issuer at the written request of the Company, and except for any sale under threat of a taking by eminent domain or a sale pursuant to Article VI hereof, the Issuer agrees that, during the Lease Term, it shall not, except pursuant to or as permitted by the Security Document: (1) directly, indirectly, or beneficially sell, convey, or otherwise dispose of any part of its interest in the Project, (2) permit any part of the Project to become subject to any lien, claim of title, encumbrance, security interest, conditional sale contract, title retention arrangement, finance lease, or other charge of any kind, without the written consent of the Company, and (3) assign, transfer, or hypothecate (other than pursuant to the Bond Resolution, the Security Document or a Superior Security Document) any payment of rent (or analogous payment) then due or to accrue in the future under any lease of the Project, except that if the laws of the State at the time shall permit, nothing contained in this Section shall prevent the consolidation of the Issuer with, or merger of the Issuer into, or transfer of the Project as an entirety to, any public body of the State whose property and income are not subject to taxation and which has authority to carry on the business of owning and leasing the Project, provided, that upon any such consolidation, merger, or transfer, the due and punctual payment of the principal of, premium, if any, and interest on the Bond according to its tenor, and the due and punctual performance and observance of all the agreements and conditions of this Lease, the Bond Resolution and the Security Document and any Superior Security Document to which the Issuer is a party to be kept and performed by the Issuer, shall be expressly assumed in writing by the public body resulting from such consolidation or surviving such merger or to which the Project shall be transferred as an entirety.    
[bookmark: _Toc428442803][bookmark: _Toc473209420][bookmark: _Toc474412594][bookmark: _Toc513147128][bookmark: _Toc513377694][bookmark: _Toc513658589][bookmark: _Toc513658880][bookmark: _Toc513659171][bookmark: _Toc514073870][bookmark: _Toc515952639][bookmark: _Toc515952928][bookmark: _Toc515958134][bookmark: _Toc428442362]Agreement of Issuer to Subordinate. The Issuer, at the written request of the Company with the written consent of the Holder of the Bond, shall execute and deliver to a Lender, or shall join the Company in the execution and delivery to a Lender, of a Superior Security Document in favor of such Lender with respect to the Project which encumbers the Issuer’s fee interest and execute any related documents in connection with the Company’s financing or refinancing of the Project.  In addition, at the Company’s written request and with the prior written consent of the Holder, the Issuer shall, by a subordination agreement, subordinate or confirm the subordination of its fee simple interest and estate in the Project to a Superior Security Document or Leasehold Mortgage. Any such Superior Security Document or subordination agreement shall be prepared at the expense of the Company and reviewed at the expense of the Company and shall be subject to the approval by the Issuer, which approval shall not unreasonably be withheld, conditioned or delayed.
[bookmark: _Toc428442804][bookmark: _Toc473209421][bookmark: _Toc474412595][bookmark: _Toc513147129][bookmark: _Toc513377695][bookmark: _Toc513658590][bookmark: _Toc513658881][bookmark: _Toc513659172][bookmark: _Toc514073871][bookmark: _Toc515952640][bookmark: _Toc515952929][bookmark: _Toc515958135][bookmark: _Toc428442363]Pledge of this Lease by the Company. The Company may finance and refinance any debt secured by the Project freely and may pledge its interest hereunder without the consent of the Issuer.  In accordance with the provisions of Section 9.3 above, the Issuer, at the written request of the Company, shall execute and deliver to a Lender any documents related to such pledge, financing or refinancing requested by the Company or Lender.  The Issuer and Company acknowledge and agree that in the event of a foreclosure of any Leasehold Mortgage, the purchaser at such foreclosure shall become the “Company” hereunder.
[bookmark: _Toc428442805][bookmark: _Toc473209422][bookmark: _Toc474412596][bookmark: _Toc513147130][bookmark: _Toc513377696][bookmark: _Toc513658591][bookmark: _Toc513658882][bookmark: _Toc513659173][bookmark: _Toc514073872][bookmark: _Toc515952641][bookmark: _Toc515952930][bookmark: _Toc515958136][bookmark: _Toc428442364]Redemption of Bond. The Issuer, at the written request of the Company and if the Company provides funds therefor, shall forthwith take all steps that may be necessary under the redemption or defeasance provisions of the Bond Resolution to effect the redemption or defeasance of all or part of the then-Outstanding Bond, as may be specified by the Company, on the earliest date on which such redemption or defeasance may be made under such applicable provisions. 
[bookmark: _Toc428442806][bookmark: _Toc473209423][bookmark: _Toc474412597][bookmark: _Toc513147131][bookmark: _Toc513377697][bookmark: _Toc513658592][bookmark: _Toc513658883][bookmark: _Toc513659174][bookmark: _Toc514073873][bookmark: _Toc515952642][bookmark: _Toc515952931][bookmark: _Toc515958137][bookmark: _Toc428442365]Prepayment of Rents. There is expressly reserved to the Company the right, and the Company is authorized and permitted, at any time it may choose, to prepay all or any part of the Basic Rent payable under Section 5.3(a) hereof, and the Issuer agrees that it shall accept such prepayments of rents when the same are tendered by the Company.  All Basic Rent so prepaid shall at the written direction of the Company be credited toward the Basic Rent payments specified in Section 5.3(a) hereof, in the same manner as such payments are applied to the payment of Debt Service in accordance with terms of the Bond and the Bond Resolution.  The Company shall also have the right to surrender the Bond, if it is then owned by the Company or an affiliate of the Company, to the Issuer for cancellation, and such Bond, upon such surrender and cancellation, shall be deemed to be paid and no further Basic Rent shall be paid, as provided in Section 9.7, below.
[bookmark: _Toc428442807][bookmark: _Toc473209424][bookmark: _Toc474412598][bookmark: _Toc513147132][bookmark: _Toc513377698][bookmark: _Toc513658593][bookmark: _Toc513658884][bookmark: _Toc513659175][bookmark: _Toc514073874][bookmark: _Toc515952643][bookmark: _Toc515952932][bookmark: _Toc515958138][bookmark: _Toc428442366]Company Entitled to Certain Rent Abatements if Bond Paid Prior to Maturity. If at any time the Bond shall cease to be Outstanding, under circumstances not resulting in termination of the Lease Term, and if the Company is not at the time otherwise in default hereunder, the Company shall be entitled to use the Project from the date such Bond is no longer Outstanding to, and including the end of, the Lease Term, with no obligation to make payments of Basic Rent specified in Section 5.3(a) hereof during that interval (but otherwise on the terms and conditions hereof).
[bookmark: _Toc428442808][bookmark: _Toc473209425][bookmark: _Toc474412599][bookmark: _Toc513147133][bookmark: _Toc513377699][bookmark: _Toc513658594][bookmark: _Toc513658885][bookmark: _Toc513659176][bookmark: _Toc514073875][bookmark: _Toc515952644][bookmark: _Toc515952933][bookmark: _Toc515958139][bookmark: _Toc428442367]Installation of Other Machinery and Rented Equipment. The Company and any sublessee may from time to time, in its sole discretion and at its own expense, install trade fixtures, machinery, equipment, and other personal property (collectively, the “Excluded Personal Property”) at the Project.  All such Excluded Personal Property shall remain the sole property of the Company (or of any leasing company from whom the Company or such sublessee may be renting such items) and the Company, such sublessee or such leasing company, as applicable, may remove the same from the Project at any time, in its sole discretion and at its own expense.  The Company or such leasing company, as applicable, may create any mortgage, encumbrance, lien, or charge on any such Excluded Personal Property.  The Issuer shall not have any interest in and waives any lessor’s lien that it may have on all or any part or item of the Excluded Personal Property installed pursuant to this Section, and all such Excluded Personal Property shall be and remain identified as the property of the Company, a sublessee or such leasing company on its books and/or by appropriate tags or other markings.  All such Excluded Personal Property may be removed from the Project by the Company, any such equipment lessor, or any Person to which the same is pledged, and the Issuer and the Company shall provide accesses, ingress and egress to any such Person for purposes of inspection. repair, maintenance or removal of any such Excluded Personal Property.
[bookmark: _Toc428442809][bookmark: _Toc473209426][bookmark: _Toc474412600][bookmark: _Toc513147134][bookmark: _Toc513377700][bookmark: _Toc513658595][bookmark: _Toc513658886][bookmark: _Toc513659177][bookmark: _Toc514073876][bookmark: _Toc515952645][bookmark: _Toc515952934][bookmark: _Toc515958140][bookmark: _Toc428442368]Reference to Bond Ineffective After Bond Paid. Upon payment in full of the Bond (or provision for payment thereof having been made in accordance with the defeasance provisions of the Bond Resolution), all references in this Lease to the Bond and the Holder shall be ineffective, and the owner of the Bond shall not thereafter have any rights hereunder, saving and excepting those that shall have theretofore vested. For purposes of this Lease the Bond shall be deemed fully paid if it is defeased as provided in the Bond Resolution.
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EVENTS OF DEFAULT AND REMEDIES
[bookmark: _Toc428442811][bookmark: _Toc473209428][bookmark: _Toc474412602][bookmark: _Toc513147136][bookmark: _Toc513377702][bookmark: _Toc513658597][bookmark: _Toc513658888][bookmark: _Toc513659179][bookmark: _Toc514073878][bookmark: _Toc515952647][bookmark: _Toc515952936][bookmark: _Toc515958142][bookmark: _Toc428442370]Events of Default Defined. The following shall be “Events of Default” under this Lease, and the terms “Event of Default” or “Default” shall mean, whenever they are used in this Lease, any one or more of the following events:
a failure of the Company to pay Basic Rent in the amounts and at the times required by Section 5.3(a) of this Lease, provided that if the Company or its Affiliate is then the Holder of the Bond such Basic Rent shall be deemed to have been paid and the corresponding Debt Service on the Bond shall be deemed to have also been paid; or
the Company’s failure to observe, perform, or comply with any other covenant, condition, or agreement in this Lease or in any other Company Documents on the part of the Company to be observed or performed (other than as referred to in subsection (a) of this Section) if such covenant, condition or agreement is for the benefit of the Issuer and constitutes any of the Unassigned Rights, for a period of thirty (30) days after the Company’s receipt of written notice from the Issuer specifying such breach or failure and requesting that it be remedied, unless the Issuer shall agree in writing to an extension of such time prior to its expiration; provided, it shall not constitute an Event of Default if corrective action is instituted by or on behalf of the Company within the thirty (30) day period and diligently pursued until the breach or default is corrected; or
the Company’s failure to observe, perform, or comply with any covenant, condition, or agreement in this Lease or in the other Company Documents on the part of the Company to be observed or performed, which covenant, condition or agreement is for the benefit of the Holder other than as referred to in subsections (a) and (b) of this Section, for a period of thirty (30) days after the Company’s receipt of written notice from the Holder specifying such breach or failure and requesting that it be remedied, unless the Holder shall agree in writing to an extension of such time prior to its expiration. It shall not constitute an Event of Default if corrective action is instituted by the Company or on behalf of the Company within the applicable thirty (30) day period and diligently pursued until the breach or default is corrected.
The Issuer shall notify the Company, as well as any Lender that has requested such notice and provided its address for such notice to the Issuer and the Holder in writing, of any Event of Default hereunder of which the Issuer has knowledge.
[bookmark: _Toc428442812][bookmark: _Toc473209429][bookmark: _Toc474412603][bookmark: _Toc513147137][bookmark: _Toc513377703][bookmark: _Toc513658598][bookmark: _Toc513658889][bookmark: _Toc513659180][bookmark: _Toc514073879][bookmark: _Toc515952648][bookmark: _Toc515952937][bookmark: _Toc515958143][bookmark: _Toc428442371]Remedies on Default. Whenever any Event of Default referred to in Section 10.1 hereof shall have happened and be subsisting, the Issuer, or the Holder as assignee of the Issuer, to the extent permitted by law, may take any one or more of the following remedial steps:
take whatever action at law or in equity or under the terms of this Lease, other than termination of this Lease, that may appear necessary or desirable to collect the rents and other amounts payable by the Company hereunder then due or thereafter to become due, or to enforce performance and observance of any obligation, agreement, or covenant of the Company under this Lease; or
in the case of a material Event of Default only, and in any event subject to the last grammatical paragraph of this Section 10.2, terminate this Lease, subject to the respective provisions concerning the priority and subordination of the Company’s option to purchase the Project that are set forth in this Lease and recover, as and for liquidated and agreed final damages for the Company’s default, all amounts that have theretofore become due plus an amount equal to all unpaid installments of Basic Rent, and if any statute or rule of law shall validly limit the amount of such liquidated final damages to less than the amount agreed upon, the Issuer shall be entitled to the maximum amount allowable under such statute or rule of law; provided, however, no termination of this Lease pursuant to this Section shall relieve the Company from its obligations pursuant to Section 8.4 hereof.
Any amounts of Basic Rent collected pursuant to action taken under this Section shall be applied in payment of the then-Outstanding Bond. Any amounts collected as Additional Rent shall be paid to the Person or Persons to whom such Additional Rent is due and owing hereunder.
Notwithstanding that this Lease (except for Unassigned Rights) is to be assigned to the Holder, the Issuer shall be entitled to enforce this Lease if any Event of Default relates to such Unassigned Rights or exposes the Issuer, its assets (other than the Pledged Security) or its directors, members, officers, employees or agents to any liability.  The Holder shall be entitled to enforce the provisions hereof that affect its interests hereunder.  Notwithstanding the foregoing and notwithstanding any statutory, decisional, or other law to the contrary, (i) in no event shall the Issuer have any right to terminate this Lease or to obtain possession of the Project by reason of the occurrence of any Event of Default by the Company hereunder without the prior written consent of the Holder, and (ii) in no event shall termination of this Lease or the exercise of any other remedy affect the Company’s options under Article XI, below.
[bookmark: _Toc428442813][bookmark: _Toc473209430][bookmark: _Toc474412604][bookmark: _Toc513147138][bookmark: _Toc513377704][bookmark: _Toc513658599][bookmark: _Toc513658890][bookmark: _Toc513659181][bookmark: _Toc514073880][bookmark: _Toc515952649][bookmark: _Toc515952938][bookmark: _Toc515958144][bookmark: _Toc428442372]Limitation on Remedies. Notwithstanding the foregoing provisions of this Article, and notwithstanding any other term or provision of this Lease, and notwithstanding any statutory, decisional, or other law to the contrary, in no event shall the Issuer have any right to terminate this Lease, to take possession of the Project, to the dispossession of the Company or the repossession of the Project, or otherwise to obtain possession of the Project, by reason of the occurrence of any Event of Default by the Company hereunder without the prior written consent of the Holder of the Bond, of any pledgee of the Bond and of any Lender that is the holder of a Superior Security Document.  In order to entitle the Issuer to exercise any remedy reserved to it in this Article, the Holder, any pledgee of the Bond and any Lender that is the holder of a Superior Security Document must consent to such exercise.  The Holder, any pledgee of the Bond and any Lender that is the holder of a Superior Security Document shall each be deemed a third-party beneficiary of all covenants and agreements herein contained, except for covenants relating solely to the Issuer’s Unassigned Rights.
[bookmark: _Toc428442814][bookmark: _Toc473209431][bookmark: _Toc474412605][bookmark: _Toc513147139][bookmark: _Toc513377705][bookmark: _Toc513658600][bookmark: _Toc513658891][bookmark: _Toc513659182][bookmark: _Toc514073881][bookmark: _Toc515952650][bookmark: _Toc515952939][bookmark: _Toc515958145][bookmark: _Toc428442373]Company to Pay Fees and Expenses. In the event the Company should default under any of the provisions of this Lease and the Issuer or the Holder should employ attorneys, accountants, or other experts or incur other expenses for the collection of amounts due it hereunder or the enforcement of performance or observance of any obligation or agreement on the part of the Company herein contained for its benefit, the Company agrees that it shall on demand therefor pay to such Person the reasonable fees and expenses of such attorneys, accountants, or other experts and such other expenses so incurred by the Issuer. Any attorneys’ fees required to be paid by the Company under this Lease shall include attorneys’ and paralegal’s fees through all proceedings, including, but not limited to, negotiations, administrative hearings, trials, and appeals, court costs and reimbursable expenses of such attorneys.  Further, in the event the Company requests any amendments or modifications to the Bond Documents, the Company agrees that it shall on demand therefor pay to the Issuer the reasonable fees and expenses of the Issuer’s attorneys or other experts and such other expenses so incurred by the Issuer in connection therewith.  The Company and the Holder shall be entitled to enforce their respective rights under this Article and the Issuer’s rights under this Article shall be one of the Unassigned Rights.  The parties hereby waive any statutory method or presumption that may be used to determine “reasonable” attorneys’ fees, including under O.C.G.A. § 13-1-11. This Section shall survive the termination of this Lease.
[bookmark: _Toc428442815][bookmark: _Toc473209432][bookmark: _Toc474412606][bookmark: _Toc513147140][bookmark: _Toc513377706][bookmark: _Toc513658601][bookmark: _Toc513658892][bookmark: _Toc513659183][bookmark: _Toc514073882][bookmark: _Toc515952651][bookmark: _Toc515952940][bookmark: _Toc515958146][bookmark: _Toc428442374]Waiver of Events of Default. The Issuer may waive any Event of Default hereunder and its consequences or rescind any declaration of acceleration of payments of the rents and other amounts due hereunder, provided that the Issuer shall not waive any Event of Default (other than Events of Default relating to the Unassigned Rights) without the prior written consent of the Holder. The Holder may waive any Event of Default hereunder other than Events of Default relating to the Unassigned Rights, which may be waived only by the Issuer.  In case of any such waiver or rescission, or in case any proceeding taken by the Issuer or the Holder on account of any such Event of Default shall be discontinued or abandoned or determined adversely to the Issuer or the Holder, then and in every such case the Issuer, the Holder and the Company shall be restored to their former positions and rights hereunder, but no such waiver or rescission shall extend to or affect any subsequent or other Event of Default or impair or exhaust any right, power, or remedy consequent thereon. No delay or omission to exercise any right or power accruing upon any Event of Default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.
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OPTIONS IN FAVOR OF COMPANY
[bookmark: _Toc428442818][bookmark: _Toc473209434][bookmark: _Toc474412608][bookmark: _Toc513147142][bookmark: _Toc513377708][bookmark: _Toc513658603][bookmark: _Toc513658894][bookmark: _Toc513659185][bookmark: _Toc514073884][bookmark: _Toc515952653][bookmark: _Toc515952942][bookmark: _Toc515958148][bookmark: _Toc428442377]Company’s Option to Terminate Lease. The Company shall have, and is hereby granted, at any time and without notice, the option to terminate this Lease by (i) causing the Bond to be paid (if the Company is the Holder of the Bond, it can prepay all such rentals and related debt service by surrendering the Bond to the Issuer for cancellation), cancelled (if the Company is the Holder of the Bond, it can cause the Bond to be cancelled by surrendering the Bond to the Issuer for cancellation) or defeased in accordance with the provisions of the Bond Resolution, (ii) paying any amounts due the Issuer or the Holder for Additional Rent, and (iii) giving the Issuer notice in writing of such termination which shall forthwith become effective.  Notwithstanding the foregoing, if the Company exercises the option to terminate this Lease contained in this Section 11.1 but has not also provided the Issuer with a written notice that it elects to exercise the option to purchase the Project set forth in Section 11.2 below, the option to purchase the Project shall be deemed to have been exercised.  The termination of this Lease and the purchase of the Project shall be closed within sixty (60) days from the date of such notice, or on such earlier or later date as may be agreed to by the Issuer and the Company. 
[bookmark: _Toc428442819][bookmark: _Toc473209435][bookmark: _Toc474412609][bookmark: _Toc513147143][bookmark: _Toc513377709][bookmark: _Toc513658604][bookmark: _Toc513658895][bookmark: _Toc513659186][bookmark: _Toc514073885][bookmark: _Toc515952654][bookmark: _Toc515952943][bookmark: _Toc515958149][bookmark: _Toc428442378]Option to Purchase Project. The Company shall have, and is hereby granted, the option to purchase the Project for a purchase price (the “purchase exercise price”) which shall be the sum of Ten Dollars ($10.00), which amount shall be paid directly to the Issuer for its own account and not to the Holder, provided that: (i) the option is exercised not later than the expiration date of the Lease Term, (ii) the Bond has been fully paid or canceled (if the Company is the Holder of the Bond, it can prepay all such rentals and related debt service or cause the Bond to be canceled by surrendering the Bond to the Issuer for cancellation) or fully defeased as provided in the Bond Resolution (or paid, defeased or surrendered as a part of the closing of such purchase), and (iii) any amounts due the Issuer or the Holder for Additional Rent have been paid (or are paid as a part of the closing of such purchase).  To exercise such option, the Company or its assignee shall give written notice of exercise to the Issuer and if the Bond has not theretofore been fully paid or defeased, a copy of such notice shall be mailed or delivered by the Company to the Holder at the address of the Holder as reflected on the Bond Register. Notwithstanding the foregoing, if the Company prior to the sixtieth (60th) day prior to the expiration date of the Lease Term has not filed with the Issuer a written notice that it elects not to exercise such option, the option shall be deemed to have been exercised on the sixtieth (60th) day prior to such expiration date. Further, notwithstanding the foregoing, if the Company is the holder of the Bond and pays in full or defeases the Bond but has not also provided the Issuer with a written notice that it elects to exercise the option to purchase the Project in accordance with this Section 11.2, the option to purchase the Project shall be deemed to have been exercised by the Company on the date of payment or defeasance of the Bond unless the Company provides written notice to the Issuer that it elects not to exercise such option.  The purchase of the Project shall be closed within sixty (60) days from the date of such notice, or on such earlier or later date as may be agreed to by the Issuer and the Company. 
If following such purchase any claim for indemnification under this Lease and other Company Documents arises, the obligation of the Company to pay the same shall become due and the Issuer and the Holder may enforce their right to payment directly against the Company.
[bookmark: _Toc428442820][bookmark: _Toc473209436][bookmark: _Toc474412610][bookmark: _Toc513147144][bookmark: _Toc513377710][bookmark: _Toc513658605][bookmark: _Toc513658896][bookmark: _Toc513659187][bookmark: _Toc514073886][bookmark: _Toc515952655][bookmark: _Toc515952944][bookmark: _Toc515958150][bookmark: _Toc428442379]No Obligation to Exercise Options. The Company shall be under no obligation to exercise the options granted in Section 11.1 or 11.2 hereof.
[bookmark: _Toc428442821][bookmark: _Toc473209437][bookmark: _Toc474412611][bookmark: _Toc513147145][bookmark: _Toc513377711][bookmark: _Toc513658606][bookmark: _Toc513658897][bookmark: _Toc513659188][bookmark: _Toc514073887][bookmark: _Toc515952656][bookmark: _Toc515952945][bookmark: _Toc515958151][bookmark: _Toc428442380]Conveyance on Exercise of Option to Purchase. At the closing of any purchase pursuant to the exercise of the option to purchase granted herein, the Issuer shall, upon receipt of the purchase price, deliver to the Company a limited warranty deed and a quit claim bill of sale conveying to the Company all of its right title and interest to the property being purchased, as such property then exists. The Issuer shall also provide any other normal and customary closing documents that are reasonably required by the Company or the title company issuing a policy of title insurance to the Company in connection with such transfer of title.
[bookmark: _Toc428442822][bookmark: _Toc473209438][bookmark: _Toc474412612][bookmark: _Toc513147146][bookmark: _Toc513377712][bookmark: _Toc513658607][bookmark: _Toc513658898][bookmark: _Toc513659189][bookmark: _Toc514073888][bookmark: _Toc515952657][bookmark: _Toc515952946][bookmark: _Toc515958152][bookmark: _Toc428442381]Public Purpose of Option to Purchase. The Issuer and the Company acknowledge that the option to purchase the Project granted in this Article constitutes a material inducement to the Company to cause the Company to locate the Project in the City and to create employment opportunities in the City and that in granting such option, the Issuer is considering the entire transaction as a whole, including the promotion and expansion for the public good and welfare trade, commerce and industry within the City and the increase in jobs in the City, and the fact that as a condition to the exercise of the option, all indebtedness with respect to the Project will have been paid in full.
[bookmark: _Toc428442823][bookmark: _Toc473209439][bookmark: _Toc474412613][bookmark: _Toc513147147][bookmark: _Toc513377713][bookmark: _Toc513658608][bookmark: _Toc513658899][bookmark: _Toc513659190][bookmark: _Toc514073889][bookmark: _Toc515952658][bookmark: _Toc515952947][bookmark: _Toc515958153][bookmark: _Toc428442382]Priority Position of Option. Notwithstanding any other provision hereof or of the Bond Resolution, the option granted to the Company in Section 11.2 hereof may be exercised whether or not an Event of Default hereunder has occurred and is continuing or whether or not an Event of Default under the Bond Resolution has occurred and is continuing, provided that this Lease and the option granted in Section 11.2 hereof shall be subordinate to the Security Document.
[bookmark: _Toc428442824][bookmark: _Toc473209440][bookmark: _Toc474412614][bookmark: _Toc513147148][bookmark: _Toc513377714][bookmark: _Toc513658609][bookmark: _Toc513658900][bookmark: _Toc513659191][bookmark: _Toc514073890][bookmark: _Toc515952659][bookmark: _Toc515952948][bookmark: _Toc515958154][bookmark: _Toc428442383]Extension of Term. Notwithstanding anything to the contrary provided in this Lease, the term of this Lease shall be automatically extended through the date of closing of the Company’s purchase of the Project in the event that the date of such closing occurs after the scheduled expiration date of the Lease Term.  During such period, the Company shall be obligated to pay monthly rental of $1.00 plus any applicable Additional Rent, and all of the Company’s other obligations shall continue to apply during such period.
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MISCELLANEOUS
[bookmark: _Toc428442826][bookmark: _Toc473209442][bookmark: _Toc474412616][bookmark: _Toc513147150][bookmark: _Toc513377716][bookmark: _Toc513658611][bookmark: _Toc513658902][bookmark: _Toc513659193][bookmark: _Toc514073892][bookmark: _Toc515952661][bookmark: _Toc515952950][bookmark: _Toc515958156][bookmark: _Toc428442385]Quiet Enjoyment. The Issuer agrees that so long as the Company shall fully and punctually pay all of the rents and other amounts provided to be paid hereunder by the Company and shall fully and punctually perform all of its other covenants and agreements hereunder, the Company shall peaceably and quietly have, hold, and enjoy the Project during the Lease Term, and the Issuer warrants and covenants that it will defend the Company in such peaceable and quiet possession of the Project.
[bookmark: _Toc428442827][bookmark: _Toc473209443][bookmark: _Toc474412617][bookmark: _Toc513147151][bookmark: _Toc513377717][bookmark: _Toc513658612][bookmark: _Toc513658903][bookmark: _Toc513659194][bookmark: _Toc514073893][bookmark: _Toc515952662][bookmark: _Toc515952951][bookmark: _Toc515958157][bookmark: _Toc428442386]Notices. Any request, demand, authorization, direction, notice, consent, or other document provided or permitted by this Lease to be made upon, given or furnished to, or filed with, the Issuer, the Company, or the initial Holder as set forth below shall be sufficient for every purpose hereunder if in writing and (except as otherwise provided in this Lease) either (i) delivered personally to the party or, if such party is not an individual, to an officer or other legal representative of the party to whom the same is directed, or (ii) mailed by registered or certified mail, return receipt requested, postage prepaid, or (iii) sent via nationally recognized overnight courier for next business day delivery, as follows:
	To the Issuer:
	Development Authority of Powder Springs 
4426 Marietta Street
Powder Springs, Georgia 30127
Attn:  Chairman

	with a copy to:
	Gregory Doyle Calhoun & Rogers LLC
49 Atlanta Street
Marietta, Georgia 30060
Attn:  Julie K. Livingston, Esq.

	and to:
	Butler Snow LLP
1170 Peachtree Street N.E., Suite 1900
Atlanta, Georgia 30309
Attn:  Kenneth B. Pollock, Esq.

	To the Company:
	CH Realty IX-NDG I Atlanta Freeman Intermodal, L.P.
c/o 20 West Industrial GP, LLC
[TBD]
Attn:  Joseph K. McGorrey


	with a copy to:
	Arnall Golden Gregory LLP
171 17th Street, N.W.
Suite 2100
Atlanta, Georgia 30363
Attn:  Andrew J. Schutt, Esq.



Any person designated in this Section 12.2 may, by notice given to each of the others, designate any additional or different addresses to which subsequent notices, certificates, or other communications shall be sent to it.  Any Lender may provide its notice address to all parties listed above, and such Lender shall then receive copies of any notices delivered hereunder.
[bookmark: _Toc428442828][bookmark: _Toc473209444][bookmark: _Toc474412618][bookmark: _Toc513147152][bookmark: _Toc513377718][bookmark: _Toc513658613][bookmark: _Toc513658904][bookmark: _Toc513659195][bookmark: _Toc514073894][bookmark: _Toc515952663][bookmark: _Toc515952952][bookmark: _Toc515958158][bookmark: _Toc428442387]Construction and Binding Effect. This Lease constitutes the entire agreement of the parties concerning the subject matter hereof and supersedes any prior agreements with respect thereto. This Lease shall inure to the benefit of the Issuer, the Company, the Holder and their respective successors and assigns, and shall be binding upon the Issuer and the Company, subject, however, to the limitations contained in Sections 9.1 and 9.2 hereof.
[bookmark: _Toc428442829][bookmark: _Toc473209445][bookmark: _Toc474412619][bookmark: _Toc513147153][bookmark: _Toc513377719][bookmark: _Toc513658614][bookmark: _Toc513658905][bookmark: _Toc513659196][bookmark: _Toc514073895][bookmark: _Toc515952664][bookmark: _Toc515952953][bookmark: _Toc515958159][bookmark: _Toc428442388]Severability. In the event any provision of this Lease shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.
[bookmark: _Toc428442830][bookmark: _Toc473209446][bookmark: _Toc474412620][bookmark: _Toc513147154][bookmark: _Toc513377720][bookmark: _Toc513658615][bookmark: _Toc513658906][bookmark: _Toc513659197][bookmark: _Toc514073896][bookmark: _Toc515952665][bookmark: _Toc515952954][bookmark: _Toc515958160][bookmark: _Toc428442389]Amounts Remaining in the Funds. It is agreed by the parties hereto that any amounts remaining in the Funds upon expiration or sooner termination of the Lease Term, as provided in this Lease, after payment or defeasance of the Bond in full and all sums due and owing to the Issuer and the Holder shall have been paid, shall belong to and shall be paid to the Company as an overpayment of rent.
[bookmark: _Toc428442831][bookmark: _Toc473209447][bookmark: _Toc474412621][bookmark: _Toc513147155][bookmark: _Toc513377721][bookmark: _Toc513658616][bookmark: _Toc513658907][bookmark: _Toc513659198][bookmark: _Toc514073897][bookmark: _Toc515952666][bookmark: _Toc515952955][bookmark: _Toc515958161][bookmark: _Toc428442390]Fees Paid by the Company. Except as Section 4.3 hereof permits the payment or reimbursement thereof, the Company shall pay all fees and expenses relating to this Lease, including, but not limited to, any recording fee and tax upon this Lease, and reasonable and actual attorneys’ fees. In case the Issuer, with the written consent of the Company, pays or advances any money for recording, preparation of documents, any expenses incurred in the completion of this transaction, the payment of any insurance premiums, encumbrances, tax, assessment, or other charge or lien upon the Project, or any other amounts necessary for the payment of the Costs of the Project, the same shall be advances payable in accordance with Section 6.6 of this Lease.
[bookmark: _Toc428442832][bookmark: _Toc473209448][bookmark: _Toc474412622][bookmark: _Toc513147156][bookmark: _Toc513377722][bookmark: _Toc513658617][bookmark: _Toc513658908][bookmark: _Toc513659199][bookmark: _Toc514073898][bookmark: _Toc515952667][bookmark: _Toc515952956][bookmark: _Toc515958162][bookmark: _Toc428442391]No Issuer Liability; Immunity of Directors, Members, Officers, Agents and Employees of Issuer. The Company assumes full responsibility for the acquisition and installation of the Project and for any Additions or Alterations thereto, replacements thereof, and substitutions therefor, and hereby releases the Issuer for any responsibility or liability with respect to the foregoing. No recourse shall be had for the enforcement of any obligation, covenant, promise, or agreement of the Issuer contained in this Lease or for any claim based hereon or otherwise in respect hereof or upon any obligation, covenant, promise, or agreement of the Issuer contained in the Bond Resolution against any director, member, officer, agent or employee, as such, in his or her individual capacity, past, present, or future, of the Issuer, or any successor Person, whether by virtue of any constitutional provision, statute, or rule of law, or by the enforcement of any assessment or penalty or otherwise, it being expressly agreed and understood that this Lease is solely a corporate obligation of the Issuer payable only from the funds and assets of the Issuer herein specifically provided to be subject to such obligation and that no personal liability whatsoever shall attach to, or be incurred by, any director, member, officer, agent or employee, as such, past, present, or future, of the Issuer, or of any successor Person, either directly or through the Issuer, or any successor Person, under or by reason of any of the obligations, covenants, promises, or agreements entered into between the Issuer and the Company whether contained in this Lease or in the Bond, in the Bond Resolution, in the Bond Documents or to be implied hereunder or thereunder as being supplemental hereto or thereto, and that all personal liability of that character against every such director, member, officer, agent and employee of the Issuer or any such successor Person is, by the execution of this Lease and as a condition of and as part of the consideration for the execution of this Lease, expressly waived and released by the Company. The immunity of directors, members, officers, agents and employees of the Issuer under the provisions contained in this Section shall survive the completion of the Project and the termination of this Lease.
[bookmark: _Toc428442833][bookmark: _Toc473209449][bookmark: _Toc474412623][bookmark: _Toc513147157][bookmark: _Toc513377723][bookmark: _Toc513658618][bookmark: _Toc513658909][bookmark: _Toc513659200][bookmark: _Toc514073899][bookmark: _Toc515952668][bookmark: _Toc515952957][bookmark: _Toc515958163][bookmark: _Toc428442392]Amendments, Changes, and Modifications. This Lease may not be amended, modified, altered, or terminated, (i) except as provided herein and in the Bond Resolution, and (ii) without the prior written consent of the holder of any Superior Security Document. 
[bookmark: _Toc428442834][bookmark: _Toc473209450][bookmark: _Toc474412624][bookmark: _Toc513147158][bookmark: _Toc513377724][bookmark: _Toc513658619][bookmark: _Toc513658910][bookmark: _Toc513659201][bookmark: _Toc514073900][bookmark: _Toc515952669][bookmark: _Toc515952958][bookmark: _Toc515958164][bookmark: _Toc428442393]Execution of Counterparts. This Lease may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.
[bookmark: _Toc428442835][bookmark: _Toc473209451][bookmark: _Toc474412625][bookmark: _Toc513147159][bookmark: _Toc513377725][bookmark: _Toc513658620][bookmark: _Toc513658911][bookmark: _Toc513659202][bookmark: _Toc514073901][bookmark: _Toc515952670][bookmark: _Toc515952959][bookmark: _Toc515958165][bookmark: _Toc428442394]Law Governing Construction of this Lease. This Lease is prepared and entered into with the intention that the laws of the State of Georgia, exclusive of such state’s rules governing choice of law, shall govern its construction.
[bookmark: _Toc428442836][bookmark: _Toc473209452][bookmark: _Toc474412626][bookmark: _Toc513147160][bookmark: _Toc513377726][bookmark: _Toc513658621][bookmark: _Toc513658912][bookmark: _Toc513659203][bookmark: _Toc514073902][bookmark: _Toc515952671][bookmark: _Toc515952960][bookmark: _Toc515958166][bookmark: _Toc428442395]Covenants Run with Project. The covenants, agreements, and conditions herein contained shall run with the Project hereby leased and shall be binding upon, inure to the benefit of, and be enforceable by the parties hereto and their respective successors and assigns.
[bookmark: _Toc428442837][bookmark: _Toc473209453][bookmark: _Toc474412627][bookmark: _Toc513147161][bookmark: _Toc513377727][bookmark: _Toc513658622][bookmark: _Toc513658913][bookmark: _Toc513659204][bookmark: _Toc514073903][bookmark: _Toc515952672][bookmark: _Toc515952961][bookmark: _Toc515958167][bookmark: _Toc428442396]Subordination to Security Document. This Lease and the rights and privileges hereunder of the Company are specifically made subject and subordinate to the rights and privileges of the Holder, as set forth in the Security Document.
[bookmark: _Toc428442838][bookmark: _Toc473209454][bookmark: _Toc474412628][bookmark: _Toc513147162][bookmark: _Toc513377728][bookmark: _Toc513658623][bookmark: _Toc513658914][bookmark: _Toc513659205][bookmark: _Toc514073904][bookmark: _Toc515952673][bookmark: _Toc515952962][bookmark: _Toc515958168][bookmark: _Toc428442397]Net Lease. This Lease shall be deemed and construed to be a “triple net lease,” and the Company shall pay absolutely net, during the Lease Term, the rent and all other payments required hereunder, free of any deductions, without abatement, diminution, or set‑off other than those herein expressly provided.
[bookmark: _Toc428442839][bookmark: _Toc473209455][bookmark: _Toc474412629][bookmark: _Toc513147163][bookmark: _Toc513377729][bookmark: _Toc513658624][bookmark: _Toc513658915][bookmark: _Toc513659206][bookmark: _Toc514073905][bookmark: _Toc515952674][bookmark: _Toc515952963][bookmark: _Toc515958169][bookmark: _Toc428442398]Surrender of Project. Except as otherwise provided in this Lease, at the expiration or sooner termination of the Lease Term, the Company agrees to surrender possession of the Project peaceably and promptly to the Issuer in as good condition as at the commencement of the Lease Term, excepting only ordinary wear, tear, and obsolescence, and damage by fire or other casualty or a taking by eminent domain which the Company is not obligated by this Lease to repair. In the event the Company remains in possession of the Project after the expiration of the Lease Term, including any extensions thereof, without the Issuer's written consent, the Company shall be a month to month tenant. The Company shall be obligated to pay rent for each month that it holds over without written consent at a monthly rental of $1.00.  All of the Company’s obligations under this Lease shall apply during such holdover period and the Company shall also be liable for any Additional Rent as herein provided and for any and all other reasonable and actual damages Issuer suffers as a result of such holdover including, without limitation, the loss of a prospective tenant for such space and cost of evicting the Company, including reasonable and actual attorneys’ fees. There shall be no renewal of this Lease by operation of law or otherwise.  Nothing in this Section shall be construed as a consent by the Issuer for any holding over by the Company after the expiration of the Lease Term.
[bookmark: _Toc428442840][bookmark: _Toc473209456][bookmark: _Toc474412630][bookmark: _Toc513147164][bookmark: _Toc513377730][bookmark: _Toc513658625][bookmark: _Toc513658916][bookmark: _Toc513659207][bookmark: _Toc514073906][bookmark: _Toc515952675][bookmark: _Toc515952964][bookmark: _Toc515958170][bookmark: _Toc428442399]Immunity of Directors and Employees of Company. No recourse shall be had for the enforcement of any obligation, covenant, promise, or agreement of the Company contained in this Lease or for any claim based hereon or otherwise in respect hereof, against any stockholder, director, limited partner (but not general partner), member, manager, officer, employee, trustee for, or agent of the Company or any successor entity, in his or her individual capacity, past, present, or future, whether by virtue of any constitutional provision, statute, or rule of law, or by the enforcement of any assessment or penalty or otherwise, it being expressly agreed and understood that this Lease is solely an obligation of the Company and that no personal liability whatsoever shall attach to, or be incurred by, any such stockholder, director, limited partner (but not general partner), member, manager, officer, employee, trustee for, or agent, either directly or through the Company, or any successor entity, under or by reason of any of the obligations, covenants, promises, or agreements contained in this Lease or to be implied here from, and that all personal liability of that character against every such stockholder, director, limited partner (but not general partner), member, manager, officer, employee, trustee for, or agent is, by the execution of this Lease and as a condition of and as part of the consideration for the execution of this Lease, expressly waived and released. The immunity of each such stockholder, director, limited partner (but not general partner), member, officer, manager, employee, trustee for, or agent of the Company under the provisions contained in this Section shall survive the termination of this Lease.
[bookmark: _Toc428442841][bookmark: _Toc473209457][bookmark: _Toc474412631][bookmark: _Toc513147165][bookmark: _Toc513377731][bookmark: _Toc513658626][bookmark: _Toc513658917][bookmark: _Toc513659208][bookmark: _Toc514073907][bookmark: _Toc515952676][bookmark: _Toc515952965][bookmark: _Toc515958171][bookmark: _Toc428442400]Payments Due on Other than Business Days. Whenever a date upon which a payment is to be made under this Lease falls on a date which is not a Business Day, such payment may be made on the next succeeding Business Day without interest for the intervening period.  Subject to the foregoing, time is of the essence of this Lease.
[bookmark: _Toc428442842][bookmark: _Toc473209458][bookmark: _Toc474412632][bookmark: _Toc513147166][bookmark: _Toc513377732][bookmark: _Toc513658627][bookmark: _Toc513658918][bookmark: _Toc513659209][bookmark: _Toc514073908][bookmark: _Toc515952677][bookmark: _Toc515952966][bookmark: _Toc515958172][bookmark: _Toc428442401]Holder of Pledged Interest. The Issuer agrees and the Holder, by its acceptance of the Bond, shall be deemed to have agreed, that upon receipt of notice from the Holder of a pledged interest of its interest in this Lease, all elections, options, or rights of the Company to terminate this Lease shall be effective only if consented to in writing by the holder of the pledged interest.
[bookmark: _Toc428442843][bookmark: _Toc473209459][bookmark: _Toc474412633][bookmark: _Toc513147167][bookmark: _Toc513377733][bookmark: _Toc513658628][bookmark: _Toc513658919][bookmark: _Toc513659210][bookmark: _Toc514073909][bookmark: _Toc515952678][bookmark: _Toc515952967][bookmark: _Toc515958173][bookmark: _Toc428442402]Required Consent of Lender. Notwithstanding anything contained herein to the contrary, whenever the provisions of this Lease or the Bond Resolution require the Company’s consent, the consent of any Lender which holds a Leasehold Mortgage or Superior Security Document must also be obtained.
[bookmark: _Toc428442844][bookmark: _Toc473209460][bookmark: _Toc474412634][bookmark: _Toc513147168][bookmark: _Toc513377734][bookmark: _Toc513658629][bookmark: _Toc513658920][bookmark: _Toc513659211][bookmark: _Toc514073910][bookmark: _Toc515952679][bookmark: _Toc515952968][bookmark: _Toc515958174][bookmark: _Toc428442403]Estoppel Certificates. Upon ten (10) business days’ written request of the Company, the Issuer will provide a statement to any Lender which is the holder of any Superior Security Document or any Leasehold Mortgage and to any prospective purchaser or tenant of the Project concerning, to the best of its knowledge, (i) the outstanding amount of the Bond; (ii) whether a default exists under this Lease or the other Company Documents, and if so specifying the nature of such default; (iii) whether this Lease or the Company Documents have been amended, and if so, specifying the amendments; and (iv) any other matter concerning this Lease or the Company Documents reasonably requested by such holders, prospective purchaser or prospective tenant.
[bookmark: _Toc428442845][bookmark: _Toc473209461][bookmark: _Toc474412635][bookmark: _Toc513147169][bookmark: _Toc513377735][bookmark: _Toc513658630][bookmark: _Toc513658921][bookmark: _Toc513659212][bookmark: _Toc514073911][bookmark: _Toc515952680][bookmark: _Toc515952969][bookmark: _Toc515958175][bookmark: _Toc428442404]Attorneys’ Fees. Wherever used herein, the terms “attorneys’ fees,” “legal fees” or other similar terms shall mean reasonable attorneys’ fees in the amount actually incurred at the attorneys’ normal hourly rates.  The parties hereby waive any statutory method or presumption that may be used to determine “reasonable” attorney’s fees, including, under O.C.G.A § 13-1-11.
[bookmark: _Toc428442846][bookmark: _Toc473209462][bookmark: _Toc474412636][bookmark: _Toc513147170][bookmark: _Toc513377736][bookmark: _Toc513658631][bookmark: _Toc513658922][bookmark: _Toc513659213][bookmark: _Toc514073912][bookmark: _Toc515952681][bookmark: _Toc515952970][bookmark: _Toc515958176][bookmark: _Toc428442405]Holdover. In the event the Company remains in possession of the Project after the expiration of the Lease Term without the Issuer's written consent, the Company shall be a tenant at will. The Company shall be obligated to pay rent for each month that it holds over without written consent at a monthly rental of $1.00.  All of the Company’s obligations under this Lease shall apply during such holdover period and Company shall also be liable for any Additional Rent as herein provided. There shall be no renewal of this Lease by operation of law or otherwise.
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IN WITNESS WHEREOF, the Issuer has executed this Lease by causing its name to be hereunto subscribed by its Chairman or Vice Chairman and by causing the official seal of the Issuer to be impressed hereon and attested by its Secretary or Assistant Secretary and the Company has executed this Lease by causing its name to be hereunto subscribed by its duly authorized officer, all being done as of the day and year first above written.
			DEVELOPMENT AUTHORITY  
			  OF POWDER SPRINGS


			By:			
				Chairman

ATTEST:


		
Secretary


[SEAL]

 [SIGNATURES CONTINUE ON FOLLOWING PAGE]



	
	CH REALTY IX-NDG I ATLANTA FREEMAN INTERMODAL, L.P., a Delaware limited partnership

	
	

	
	By:	20 West Industrial GP, LLC, a
Georgia limited liability company

	
	

	
	

	
	

	
	By:                                                                   

	
	Joseph K. McGorrey 

	
	Manager
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EXHIBIT A

DESCRIPTION OF THE LEASED LAND
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EXHIBIT B

PROJECT DESCRIPTION
The Project consists and will consist of a capital project for use as an industrial/distribution facility located in the corporate limits of the City of Powder Springs, Georgia, as follows:  (i)  land located at 4795 Innovative Way (Property ID# __________) in the City of Powder Springs, Georgia, which land is specifically described on Exhibit B attached to this Lease and incorporated herein by reference (the “Land”); (ii) a new building consisting of approximately 347,000 square feet to be acquired, constructed and installed on the Land (the “Building”); (iii) other improvements to be acquired, constructed and installed on the Land (the “Improvements”); and (iv) certain trade fixtures, furnishings and equipment to be acquired and installed on the Land and in the Building (the “FF&E”).  The Project consists of, collectively, the Land, Building, the Improvements, and the FF&E.
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EXHIBIT C

VALUATION OF LEASEHOLD INTEREST
The Cobb County Board of Tax Assessors (“Board”) has recognized that ad valorem tax consequences arising from the acquisition and leasing of an economic project such as this Project through the Issuer are a major consideration in the Company’s decision to develop and expand jobs within the corporate limits of the City of Powder Springs, Georgia (the “City”).  However, the Board further recognized its duty to ensure that all property located in Cobb County, Georgia, including property located in the City, is assessed at its fair market value and in a manner that is fair, uniform and justly equalized.  Therefore, the parties to this Lease are agreeing to the provisions of this Exhibit C to this Lease specifically to comply with the “Policy Statement for Lease Structure and Valuation of Leasehold Interest on Development Authority Transactions,” together with the related “Board of Tax Assessors Valuation of Leasehold Interest on Development Authority Projects Procedure,” each as adopted by the Board on November 16, 2011, as amended (the “Board Policy”), and as confirmed in writing by the Board with respect to this particular Lease, as and if received (such confirmation, when and if received, to be attached to the form of this Lease approved by the Issuer as Schedule 1 attached hereto and incorporated herein by reference). However, neither party to this Lease shall have any obligation or liability to the other in the event that the Board does not value the Company’s leasehold interest in this Lease (the “Leasehold Interest”) as contemplated in this Exhibit C.  Capitalized terms used in this Exhibit C but not defined herein shall have the meaning assigned to such terms in Article I of this Lease.  Subject to the foregoing, the parties hereto agree as follows:
1. The property subject to this Lease is the Project, which is specifically described on Exhibit B attached to this Lease. 
2. The methodology and schedule for determining the valuation of the Leasehold Interest is that consistent with the transfer of equity ownership from the Issuer to the Company as provided in this Exhibit C.
3. Georgia state law allows the Board to use a simplified method to determine the value of a Leasehold Interest, so long as the methodology is not arbitrary or unreasonable, that allocates the fair market value of the property over the life of the Lease based upon the lessee’s increasing interest in the property. O.C.G.A. § 36-80-16.1(e); W.C. Harris, et al., vs. DeKalb County Board of Tax Assessors, 248 Ga. 277, 282 S.E.2d 880 (1981) (the “Harris Case”).  
4. There is no taxable value to the Company’s Leasehold Interest in the Project, the land, buildings, related improvements, building fixtures and building equipment purchased or constructed with proceeds of the Bond (the “Project Assets”), prior to completion of the Project and occupancy by the Company (the “Completion Date”) in accordance with the precedent established in the Harris Case.  Thus, there will be no ad valorem real property or personal property taxes assessed on the Project Assets acquired by the Issuer in connection with the Project during the period prior to January 1st of the year immediately following the Completion Date (the “Tax Commencement Date”).  The Completion Date is equivalent to the first date on which any part of the Project is placed in service, which is expected to occur in [2024].  For ease of administration, the Issuer and the Company agree that the Tax Commencement Date shall occur no later than January 1, [2025].  Notwithstanding the foregoing, to the extent any Project Assets conveyed to the Issuer as part of the Project were subject to ad valorem property taxation in the County prior to such conveyance, the Company hereby agrees to make payments in lieu of taxes with respect to such Project Assets to the same extent as if such Project Assets were to remain subject to taxation in the County until the Tax Commencement Date, and the Company agrees to tender timely payment to the Tax Commissioner of Cobb County or to such other appropriate officer as directed in writing by the Issuer (at the same time and in the same manner as normal ad valorem taxes would be paid), for the benefit of the local government(s) and school district where the Project is located, of payments in lieu of taxes in an amount equal to what the ad valorem taxes on the Project Assets would have been based on the value at the time of acquisition by the Issuer for all tax years beginning after the date of acquisition of the Project by the Issuer and ending with the tax year of the Completion Date.  Such payments in lieu of taxes pursuant to the provisions of this Paragraph 4 shall be calculated based on the last relevant tax bill if available and if not, shall be calculated by the Issuer.  The obligation of the Company to make such payments in lieu of taxes is a contractual obligation between the Company and the Issuer, and in that regard the Board shall have no obligation to value such Project Assets after the transfer thereof to the Issuer until the Tax Commencement Date and the Tax Commissioner shall have no obligation with respect to such Project Assets other than to accept the payment in lieu of taxes from the Company for payment to the applicable taxing authorities (i.e., state, local government(s) and school district) in proportion to their respective millage rates. 
5. Beginning on the Tax Commencement Date, Project Assets acquired in connection with the Project through the proceeds of the Bond will be valued for ad valorem property tax purposes based on the remaining term of the Lease and the other provisions of this Exhibit C and the precedent established in the Harris Case.  During each year, the Leasehold Interest of the Company in the Project Assets acquired by the Issuer in connection with the Project will be subject to taxation at the fair market value of the Leasehold Interest in that year.  It is agreed that the fair market value of the Leasehold Interest of the Company in such Project Assets shall increase as contemplated in the table below, and for any year will equal the “Applicable Percentage” for such year as set forth below multiplied by the fair market value of the fee value of such Project Assets in such year.  The “Applicable Percentage” in each tax year during the term of the Lease will be as follows:
	Tax Year
	Applicable Percentage

	1
	0%

	2
	10%

	3
	20%

	4
	30%

	5
	40%

	6
	50%

	7
	60%

	8
	70%

	9
	80%

	10
	90%

	11, and thereafter
	100%



6. For consistency with and to support the provisions of Paragraph 5, above, (a) as provided in the Bond Resolution, the Bond shall always be retired in such manner that either (1) the Applicable Percentage for such year is the same percentage as the ratio (when converted to a  percentage) that the cumulative amount of principal (including the principal portion of any redemption price) theretofore paid on such Bond as of December 1 of such year bears to the highest principal amount of indebtedness evidenced by such Bond at any time since its issuance, or (2) the Bond is retired in full, in which case Paragraph 7, below, will apply, and (b) when the Bond is retired and the Company has satisfied all of its other obligations in the Lease, it can exercise a purchase option to acquire the Project for a nominal sum as provided elsewhere herein. 
7. As of January 1st following the date when the Bond has been retired, and thereafter, the Leasehold Interest of the Company in the Project (if any) will be subject to taxation at 100% of the fair market value of the fee interest of the Project Assets financed with such Bond, whether or not the Lease remains in effect.  
8. The determination of the fair market value of the fee of any Project Asset in any year (prior to being reduced by the Applicable Percentage) is subject to periodic reassessment, for which the Board will employ standard valuation methods, including depreciation of improvements, using customary useful life tables and other considerations, where appropriate.  The fair market value of the Leasehold Interest valued thereunder shall be multiplied by 40% to determine the assessed value of each such category for such year and thereafter multiplied by the millage rates established by Cobb County, Georgia, the City, and any other taxing or assessing authority, to the extent the Project Assets is located within the geographical boundaries of such other taxing or assessing authority, with respect to such year, to determine the ad valorem tax for such year.
9. The above valuation of the Leasehold Interest applies only to land, buildings, machinery, equipment and other real and personal property, title to which is held by the Issuer through the issuance of Bond (and replacement property) and located in the City. Project Assets financed by the Issuer that are no longer located in the City will not be included in the valuation of the Leasehold Interest for ad valorem tax assessment purposes.  Upon termination of the Lease, Project Assets remaining in the City will revert to the standard non-leasehold valuation of such Project Assets.

SCHEDULE 1
CONFIRMATION OF BOARD OF TAX ASSESSORS
[see attachment]
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