
INTERGOVERNMENTAL AGREEMENT BETWEEN
COBB COUNTY, GEORGIA, AND THE CITY OF POWDER SPRINGS

	This INTERGOVERNMENTAL AGREEMENT (“IGA”) by and between COBB COUNTY, a political subdivision of the State of Georgia (“County”) and the CITY OF POWDER SPRINGS, a municipal corporation of the State of Georgia (“City”), referred to herein individually as a “Party” and collective as the “Parties”.  The Effective Date of this IGA is the date that the last Party executes said IGA.

WITNESSETH:

	WHEREAS, Article 9, Section 2, Paragraph 3 of the Georgia Constitution (“Supplementary Powers Clause”) provides counties and cities with the authority to utilize certain powers (“Supplementary Powers”)

WHEREAS, Article 9, Section 2, Paragraph 3(a)(4) and (9) of the Georgia Constitution authorize counties, municipalities, or any combination to provide “street and road construction and maintenance, including curbs, sidewalks, streetlights, and devices to control the flow of traffic on streets and roads constructed by counties and municipalities or any combination thereof” and “public transportation”; and

WHEREAS, Article 9, Section 2, Paragraph 3(b)(1) of the Georgia Constitution prohibits, except as otherwise provided by law or by agreement, cities or counties from exercising Supplementary Powers within each other’s boundaries; and

	WHEREAS, Article 9, Section 3, Paragraph 1 of the Georgia Constitution authorizes City and County to contract with one another for a period not exceeding fifty (50) years “for joint services, for the provision of services, or for the joint or separate use of facilities or equipment”, provided that such contracts “deal with activities, services, or facilities which the contracting parties are authorized by law to undertake or provide”; and 

WHEREAS, the City and the County desire to formalize the County’s signal maintenance responsibilities; and

WHEREAS, County provides public transportation services through its transit system called “CobbLinc” countywide; and

WHEREAS, County funds public transportation services through fare revenues, grant revenues and County’s general fund; and

WHEREAS, County desires to continue providing its public transportation services and City desires to allow County to provide within the boundaries of the City; and

	WHEREAS, County and City have duly authorized the execution of this IGA through appropriate Resolutions adopted by their respective governing bodies.

	NOW, THEREFORE, in consideration of the promises and the mutual benefits flowing each to the other hereunder, the receipt and sufficiency of which are hereby acknowledged, County and the City do agree and consent to the following:

ARTICLE I
Purpose and Terms

A. Purpose.  The purpose of this IGA is to define the nature and scope of transportation and traffic signal maintenance services to be provided by the County within the City.  The intent of this IGA is that the provision of services under this IGA shall not result in added cost to County or City. All interpretations of this IGA shall be construed in light of this statement of intent.

B. Term. The term of this IGA related to traffic signal services shall commence on the Effective Date and continue for a period of twenty-five (25) years.    Notwithstanding the stated term, those provisions that expressly state that they survive, or that would by necessity survive, the expiration or earlier termination of this agreement shall so survive.

C. Effect of Expiration or Termination. County and City agree that upon expiration or termination of this IGA, unless otherwise agreed mutually by both parties, all transportation and road maintenance services provided shall be deemed complete, and any further transportation and road maintenance services are the responsibility of the overlaying jurisdiction.

ARTICLE II
County Services Provided in City

A. Traffic Signal Services provided by County. County shall provide regular maintenance and operation to City’s traffic signals listed in Exhibit “A” Signals Maintained by County (attached and incorporated herein).  These services shall be provided in the same manner as the county-maintained infrastructure during the life of the IGA.

B. Public Transportation.  County shall continue to offer its public transportation services within the limits of City.

ARTICLE III
Default and Dispute Resolution

Any claim, controversy or dispute, related directly or indirectly to this IGA shall be resolved by a court of competent jurisdiction located in Cobb County, Georgia. The Parties agree in good faith to participate in a mediation process if requested by the other Party with all costs of mediation to be borne equally between the Parties.

Article IV
Liability and Preservation of Immunities

County shall bear the responsibility and be liable for any act or omission, on the part of County’s Contractors its officers, agents, employees, subcontractors and/or others working at the direction of County or on County’s behalf, due to the violation of any pertinent federal, state or local law, rule or regulation while carrying out the operations of this IGA, or due to any breach of this IGA; provided, that County and its respective governing body does not waive its sovereign immunity by entering into this IGA, and County retains all immunities and defenses provided by law with respect to any action based or occurring as a result of this IGA.

City shall bear the responsibility and be liable for any act or omission, on the part of City, its officers, agents, employees, subcontractors and/or others working at the direction of City or on City’s behalf, due to the application or violation of any pertinent federal, state or local law, rule or regulation while carrying out the operations of this IGA, or due to any breach of this IGA; provided, that City and its respective governing body does not waive its sovereign immunity by entering into this IGA, and City retains all immunities and defenses provided by law with respect to any action based or occurring as a result of this IGA.

To the extent permitted by law, each Party shall be responsible for its own negligence and that of its officials, officers, employees, agents, representatives and servants. 
 
Each Party to this IGA agrees to be responsible for the liabilities arising from the conduct of their own officers, officials, employees, agents, representatives and servants.

Article V
Warranty Exclusions

Roads, traffic and other infrastructure is provided as is. The Parties, their affiliates, contractors, subcontractors, and suppliers make no warranties or representations of any kind or character, express, implied, statutory, or otherwise and specifically disclaim any warranty of merchantability or warranty of fitness for a particular purpose.

Article VI
Force Majeure

The Parties agree that the other shall not be held liable for any delay, failure in performance, loss or damage due to force majeure conditions, including but not limited to fire, explosion, power failures, pest damage, lightning, extreme heat or cold, power surges, strikes, labor disputes, water, acts of God, the elements, war, civil disturbances, acts of civil or military authorities or the public enemy, inability to secure raw materials, inability to obtain transportation, fuel or energy shortages, failure of either performance or availability of communication services or networks, and failure of a third-party to act notwithstanding reasonable efforts on the part of County or City or other causes beyond that Party’s control.

Article VII
Entire Agreement and Amendments

A. Entire Agreement.  This IGA, together with all exhibits attached hereto, represents the sole and entire agreement between the Parties and supersedes all previous or prior agreements, understandings, representations or commitments between the Parties and their respective officials, officers, directors, contractors, employees and/or representatives. No oral promises, conditions, representations, understandings, interpretations or terms of any kind are in effect between the Parties or have been offered as an inducement for either Party to execute this document.

B. Recitals.  The Whereas clauses are incorporated into the terms and conditions of this IGA.

C. Amendments.  The IGA may be modified at any time by mutual written consent of County and City, as approved by the Parties’ governing authorities, provided, however, that traffic signals in Exhibit “A” Signals Maintained by County may be amended and updated from time to time as agreed by the County Manager and City Manager in writing without the necessity of going back to the governing authorities.

Article VIII
Assignability

No party shall assign any obligation or benefit of this IGA without the written authorization of the governing authorities of all parties hereto.  Contracts in which the County enter with third parties to perform or assist in the performance of duties under this IGA shall not be subject to this Article.

Article IX
Entire Agreement and Severability

A. The Parties acknowledge that the terms of this IGA constitute the entire understanding and agreement of the Parties regarding the subject matter, rights and remedies of this IGA.

B. If a court of competent jurisdiction renders any provision of this IGA (or a portion of a provision) to be invalid or otherwise unenforceable, that provision or portion of the provision shall be severed, and the remainder of the IGA will continue in full force and effect as if the invalid provision or portion of the provision were not part of this IGA.



Article X
Notices

All notices and other communications required or permitted under this IGA shall be in writing and shall be sent by certified mail, return receipt requested with postage and fees prepaid, to the addresses set forth below, and shall be deemed to be effective when received or refused.  Either Party may change the address to which future notices or other communications shall be sent by notifying the other Party. Any such notice or communication shall be sent to:

If to City:			Mayor Al Thurman
City of Powder Springs
4426 Marietta Street
Powder Springs, Georgia 30127
									
If to County:			Director
				Cobb County Department of Transportation
				1890 County Services Parkway
				Marietta, Georgia 30008

Any party may at any time change the address where notices are to be sent or the person to whom such notices should be directed by the delivery or mailing to the above persons of a notice stating the change.

ARTICLE XI
Personnel

County shall have sole responsibility for all personnel decisions related to County employees providing services pursuant to this IGA.  

ARTICLE XII
Broad Preservation of Immunities

No provision of this IGA shall be construed or interpreted so as to waive any of the immunities or protections otherwise afforded the Parties by the Constitution, statutes, rules and regulations of the State of Georgia. Nothing contained in this IGA shall be construed to be a waiver of the Parties’ sovereign immunity or any individual’s qualified good faith or official immunities.

ARTICLE XIII
No Personal Liability

Nothing herein shall be construed as creating any individual or personal liability on the part of any of the Parties’ elected or appointed officials, officers, boards, commissions, employees, representatives, consultants, servants, agents, attorneys and volunteers.  No such individual shall be personally liable to City or County in the event of any default or breach by the other Party or on any obligation under the terms of this IGA.  The Parties agree that  any remedy, claim, demand, or suit shall be directed and/or asserted only against the other Party and not against any elected or appointed official, officers, boards, commissions, employees, representatives, consultants, servants, agents, attorneys and volunteers.

ARTICLE XIV
Relationship of the Parties

The Parties do not intend that any provision of this IGA or that any obligation specified herein create a partnership, joint venture, association, alliance or other similar arrangement.  City acknowledges and agrees that County employees and contractors providing services under this IGA are not subject to direction or interference by City. Likewise, the County acknowledges and agrees that City employees and contractors providing services under this IGA are not subject to direction or interference by the County.

ARTICLE XV
Counterparts

This IGA may be executed in several counterparts, each of which shall be an original, and all of which shall constitute but one and the same instrument.




[signatures follow on the next page]



IN WITNESS WHEREOF, the Parties acting by and through their duly authorized officials and officers, and pursuant to appropriate actions taken by each governing authority having read and understood the foregoing, do hereby set their hands and seals.


						COBB COUNTY, GEORGIA


						_________________________________
						By:  Lisa N. Cupid
						Title:  Chairwoman
           Cobb County Board of Commissioners


Attest: _________________________	Date: ______________________________
 	County Clerk

						(COUNTY SEAL)

Approved as to form:


_______________________________
County Attorney’s Office

						CITY OF POWDER SPRINGS, GEORGIA


						_________________________________
						By: Al Thurman
Title:  Mayor
           City of Powder Springs, Georgia


Attest: _________________________	Date: ______________________________
 	City Clerk

						(CITY SEAL)

Approved as to form:


_______________________________
City Attorney


Exhibit “A”
Signals Maintained by County

Traffic Signals in Powder Springs operated and maintained by Cobb:
1. SR 6/CH James Parkway at Oglesby Road/Lewis Road
2. SR 6/CH James Parkway at Brownsville Road
3. SR 6/CH James Parkway at Hill Road
4. SR 6/CH James Parkway at Richard D Sailors Parkway
5. SR 6/CH James Parkway at Elliott Road/Powder Springs-Dallas Road
6. Austell-Powder Springs Road at Sharon Drive/Old Austell Road
7. Marietta Street at Brownsville Road
8. Marietta Street at Lewis Road/Oakview Drive
9. Marietta Street at New Macland Road
10. Richard D Sailors Parkway at Old Lost Mountain Road
11. Richard D Sailors Parkway at New Macland Road
12. Richard D Sailors Parkway/Powder Springs Rd at Marietta St/Forest Hill Rd
13. Powder Springs Road at Hopkins Road/Carter Road
14. New Macland Road at Macedonia Road
15. Brownsville Road at Hiram-Lithia Springs Road
16. Barrett Parkway at Macedonia Road
17. Florence Road at Silver Comet Trail
18. Powder Springs Road at Flint Hill Road 
19. Macedonia Road at Kipling Drive Beacon
20. Tapp Middle School Beacon
21. Tapp Middle School Beacon
22. Powder Springs Elementary School Beacon
23. Compton Elementary School Beacon
24. Compton Elementary School Beacon
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