Ordinance 2018-018

EXHIBIT B

Section 4-440.  Facilities Access Agreement
A.  The Mayor and Council may, in its sole discretion, which is hereby reserved, grant an access agreement  for the location of wireless telecommunication equipment or wireless telecommunications facilities, wireless transmission facilities and other telecommunications facilities (hereinafter referred to as “facilities”) upon city owned property. Neither this section, nor any other provision of this article shall be construed to create an entitlement or vested right in any person or entity of any type. 

B.  Any such access agreement shall comply with the requirements of O.C.G.A. § 36-60-13.
 Section 4-441. Access Application 
Any person that desires to solicit the Mayor and Council's approval of an access agreement pursuant to this article shall file a proposal with the city's community development department which shall include the following: 

A.  A description of the facilities proposed to be located upon City of Powder Springs property; 

B.  A description of the city property upon which the applicant proposes to locate the facilities; 

C.  Preliminary plans and specifications in sufficient detail to identify; 

1.  The location(s) of existing facilities upon the city's property, whether publicly or privately owned. 

2.  The location and source of electric and other utilities required for the installation and operation of the proposed facilities. 

D.  Accurate scaled conceptual drawings and diagrams of sufficient specificity to analyze the aesthetic impacts of the proposed facilities; 

E.  Whether the applicant intends to provide cable service, video dial tone service or other video programming service from the facility, and sufficient information to determine whether such service is subject to cable franchising; 

F.  An accurate map showing the location of any facilities in the city that applicant intends to use or lease; 

G.  Such other and further information as may be requested by the city; and 

H.  An application fee for access agreement negotiation in the amount consistent with fee schedule adopted by the Mayor and Council.
 Section 4-442.  Determination by Mayor and Council 
The Mayor and Council shall strive to consider and take action on an application for facilities access agreement within sixty (60) days after receiving a complete application for such an agreement. When such action is taken, the Mayor and Council or their designee shall issue a written determination granting or denying the access agreement in whole or in part, applying the standards set forth below, or any other such criteria as the Mayor and Council may choose to apply. If the application is denied, the determination shall include the reason for denial following review of these factors: 

A.  The capacity of the city property and public rights-of-way to accommodate the applicant's proposed facilities. 

B.  The capacity of the city property and public rights-of-way to accommodate additional utility and facilities if the access is granted. 

C.  The damage or disruption, if any, of public or private facilities, improvements, service, travel or landscaping if the access agreement is granted. 

D.  The public interest in minimizing the cost and disruption of construction upon city property and within the public ways. 

E.  The service that applicant will provide to the community and region. The effect, if any, on public health, safety and welfare if the access agreement requested is approved. The availability of alternate locations for the proposed facilities. 

F.  Whether the applicant is in compliance with applicable federal and state telecommunications laws, regulations and policies, including, but not limited to, the registration requirements administered by the Georgia Public Service Commission. 

G.  The potential for radio frequency and other interference with existing public and private telecommunications or other facilities located upon the city property. 

H.  The potential for radio frequency and other interference or impact upon residential, commercial and other uses located within the vicinity of the city property. 

I.  Recommendations of the recreation department with respect to impact on park and recreation activities. 

J.  Recommendations of the Public Works Department with respect to maintenance and security of water towers. Such other factors, such as aesthetics, as may demonstrate that the access agreement to use the city property will serve the community interest. 

K.  The maximization of co-location opportunities with other similar uses.
Section 4-443.  Agreement 
No facilities access agreement shall be deemed to have been granted hereunder until the applicant and the Mayor and Council have executed a written agreement setting forth the particular terms and provisions under which the applicant has been granted the right to occupy and use the city property. 

Section 4-445.  Nonexclusive Access 
No facilities access agreement granted under this ordinance shall confer any exclusive right, privilege, license or franchise to occupy or use city property for delivery of telecommunications services or any other purposes nor shall approval of an access agreement entitle the applicant to a permit to construct or place such facilities.
Section 4-446. Term of Facilities Access Agreement 
Unless otherwise specified in an access agreement, a facilities access agreement granted hereunder shall be valid for an initial term of one (1) year, with the lessee granted a maximum of four (4) one-year renewal options which options shall also be subject to approval of the Mayor and Council. The term of any such agreement shall not exceed five (5) years unless approved by the Mayor and Council on a case-by-case basis. 
Section 4-447.  Rights Granted 
No facilities access agreement granted under this ordinance shall convey any right, title or interest in the city property, but shall be deemed a lease only to use and occupy the city property for the limited purposes and term stated in the access agreement. Further, no facilities access agreement shall be construed as any warranty of title. 
Section 4-448.  Interference with Other Users 
A.  No facilities access agreement shall be granted under this ordinance unless it contains a provision that is substantially similar to the following: 

1.  The Mayor and Council may have previously entered into access agreements with other entities (hereinafter “other entities”) for their wireless telecommunication equipment or wireless transmission facilities or wireless telecommunication facilities. Applicant acknowledges that the Mayor and Council is also allowing access to the city property for the purposes of transmitting and receiving telecommunications signals from the city property. The Mayor and Council, however, is not in any way responsible or liable for any interference with applicant's use of the city property that may be caused by the use and operation of other entities’ equipment, even if caused by new technology. In the event that any other entities’ activities interfere with the applicant's use of the city property, and the applicant cannot work out this interference with the other entities’, the applicant may, upon thirty (30) days’ notice to the Mayor and Council, terminate this agreement and restore the city property to its original condition, reasonable wear and tear excepted. The applicant shall cooperate with all other entities’ to identify the causes of and work towards the resolution of any interference problem. In addition, the applicant agrees to eliminate any radio or television interference caused to city-owned facilities or surrounding residences at applicant’s own expense and without installation of extra filters on city-owned equipment.  Applicant further agrees to accept such interference as may be received from city operated telecommunications or other facilities located upon the city property subject to this access agreement.
Section 4-449.  Ownership and Removal of Improvements 
No facilities access agreement shall be granted under this ordinance unless it contains a provision that states that all buildings, landscaping and all other improvements, except the facilities under the access agreement, shall become the property of the City of Powder Springs upon expiration or termination of the access agreement. In the event that the Mayor and Council requires removal of such improvements, such removal shall be accomplished at the sole expense of the applicant and completed within ninety (90) days after receiving notice from the city manager requiring removal of the improvements. In the event that wireless transmission facilities or other equipment are left upon city property after expiration or termination of the access agreement, they shall become the property of the City of Powder Springs, unless otherwise notified. The Mayor and Council may require removal of the facilities by the applicant upon thirty (30) days written notice from the city manager. 
Section 4-450.  Compensation to the City of Powder Springs 
A.  Each facilities access agreement granted under this ordinance is subject to the Mayor and Council's right, which is expressly reserved, to annually fix a fair and reasonable compensation to be paid for the rights granted to the applicant; provided, nothing in these sections shall prohibit the Mayor and Council and an applicant agreeing to the compensation to be paid. Such compensation shall be payable in advance of the effective date of the access agreement and on or before January 31 of each calendar year. Any payments received after the due date shall include a late payment penalty of two (2) percent of the annual rental fee for each day or part thereof past the due date. The compensation shall be negotiated by the city manager or designee, subject to the Mayor and Council's final approval, based on the following criteria: 

1.  Comparable lease rates for other public or private property. 

2.  In the case land is leased, an appraisal opinion upon which the land and airspace is rented. 

3.  If structure of another user is involved, any amount needed to reimburse that user, in addition to the above. 

4.  A yearly escalator rate commonly used in comparable leases. 

5.  The additional income such structure may generate if leased to additional users. 
B.  The city manager is authorized to accept wireless or other telecommunications services in lieu of cash payment; however, such services must constitute substantial benefit to the City of Powder Springs over retail purchases of said telecommunications services under any applicable government rates offered by the wireless services provider. 

C.  Additional fees or charges may be established by the Mayor and Council to cover actual costs of processing the application, including engineering review, inspection and appraisal cost, legal, administration of the agreement, providing on-site services and/or other direct or indirect costs. 

Section 4-451.   Amendment of Facilities Access Agreement
Except as provided within an existing access agreement, a new access application and access agreement shall be required of any telecommunications carrier or other entity that desires to significantly expand, modify or relocate its facilities located upon city property. If ordered by the Mayor and Council to locate or relocate its facilities on the city property, the Mayor and Council shall grant an access agreement amendment without further application.
Section 4-452.  Renewal Application 
An applicant that desires to exercise a renewal option in its facilities access agreement under this ordinance shall, not more than ninety (90) days nor less than sixty (60) days before expiration of the current facilities access agreement term, file an application with the Mayor and Council for renewal of its facilities access agreement which shall include the following: 

A.  The information required pursuant to Section 4.441 of this UDC; 

B.  Any information required pursuant to the facilities access agreement between the Mayor and Council and the lessee; 

C.  A report certified by a radio frequency engineer that the site is in compliance with current FCC radio emission standards; 

D.  All deposits or charges required pursuant to the ordinance; and 

E.  An application fee that shall be set by the Mayor and Council by resolution.
Section 4-453.   Renewal Determination 
Recognizing that the Mayor and Council is under no obligation to grant a renewal of a facilities access agreement for the use of city property, the Mayor and Council shall strive to consider and take action on applications for renewal of such within thirty (30) days after receiving a complete application for such a access agreement renewal. When such action is taken, the city manager shall issue a written determination granting or denying the access agreement renewal in whole or in part, applying the standards set forth below, or any other such criteria as the Mayor and Council may choose to apply. If the renewal application is denied, the written determination shall include the reason for denial, if any after review of these factors: 

A.  The financial and technical ability of the applicant. 

B.  The legal ability of the applicant. 

C.  The continuing capacity of the city property to accommodate the applicant's existing facilities. 

D.  The applicant's compliance with the requirements of this ordinance and the access agreement. 

E.  Applicable federal, state and local telecommunications laws, rules and policies. 

F.  Continued need for the facility in light of technological advances and current industry standards. 

G.  Such other factors as may demonstrate that the continued grant to use the city property will serve the community interest.
Section 4-454.  Obligation to Cure as a Condition of Renewal 
No facilities access agreement shall be renewed until any ongoing violations or defaults in the applicant's performance of the access agreement, or of the requirements of these sections, have been cured, or a plan detailing the corrective action to be taken by the applicant has been approved by the director of community development or his/her designee.
Section 4-455.  Legal Status Provisions 
A.  Conflict with other laws. Whenever the regulations of this ordinance require a greater width, depth or size of yard or impose other more restrictive standards than are required in or under any other statue or covenants, the requirements of this ordinance shall govern. 

B.  Severability. In the event any article, section, subsection, sentence, clause or phrase of this ordinance shall be declared or adjudged invalid or unconstitutional, such adjudication shall in no manner affect the other articles, sections, subsections, sentences, clauses or phrases of this ordinance, which shall remain in full force and effect, as if the article, section, subsection, sentence, clause or phrase so declared or adjudged invalid or unconstitutional were not originally a part thereof. The Mayor and Council hereby declares that it would have adopted the remaining parts of the ordinance if it had known that such part or parts thereof would be declared or adjudged invalid or unconstitutional. 

C.  Repeal of conflicting resolutions. All resolutions and ordinances or portions thereof in conflict with this ordinance are hereby repealed. 

