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Variance Request 
Application Checklist  

Applicant Information 

Application Checklist

Name  Phone 

Mailing Address Email 

The following information will be required: 

1. Application 

2. Notice of Intent

3. Applicant’s Written Analysis

4. Campaign Contribution Disclosure

5. Owner’s Authorization,  if applicable.

6. Legal Description and Survey Plat of the property

7. Application Fee (summary of fees attached)

8. Copy of the Deed that reflects the current owners name

9. Vicinity Map outlining the parcel/s in relation to the surrounding area

10. Site plan, plat or survey prepared by an architect, engineer. The following information must be included:

Specific use or uses proposed for the site. Acreage, bearing and distances, other dimensions, and location of the 
tract(s). Locations, sizes and setbacks of proposed structures, including the number of stories and total floor area, 
height, for residential number of units, Square footage of heated floor area. Detention/retention areas, and utility 
easements. Location of dumpsters. Public or private street(s) - right of way and roadway widths, approximate grades 
Location and size of parking area with proposed ingress and egress. Specific types and dimensions of protective 
measures, such as buffers. Landscaping. Wetlands, stream buffers, and 100 year floodplain. 

11. Sketch Plan/ Architectural Rendering, if applicable

12. Traffic Study required for development with 500,000 sf of nonresidential floor area or 350 dwelling units or more.


List additional attachments:

Note Carefully
If your application qualifies as a "Development of Regional Impact" (see Article 13) then you must follow additional 

procedures BEFORE your application can be considered. The Community Development Department will assist you with 

the DRI process, which is mandated by State and GRTA requirements. 

Indicate the current zoning district of the property, and the zoning district you are requesting. File a separate applica-

tion for each Rezoning request naming a different zoning district. A Special Use request, Variance request can be filed 

concurrently with a Rezoning request on the same property by separate application. 

n/a







Ellen W. Smith 
Partner 

t: 678.690.5720 
f: 404.869.6972 
ellensmith@parkerpoe.com 

 Atlanta, GA 
Charleston, SC 
Charlotte, NC 
Columbia, SC 
Greenville, SC 
Raleigh, NC 
Spartanburg, SC 
Washington, DC 

 

 
 

March 18, 2022 

City of Powder Springs 
Community Development Department 
4488 Pineview Drive 
Powder Springs, Georgia 30127 

Re: Variance Request Application (“Application”) by MC New Macland Properties, 
LLC (“Applicant”) with respect to 3215 New Macland Road, Powder Springs, 
Georgia, Parcel Number 19072500270 (“Property”) 

 
NOTICE OF INTENT 

Ladies and Gentlemen: 

This law firm has the pleasure of representing Applicant with respect to the Application. 
Applicant respectfully submits for the City’s consideration the Application, the approval of which 
will result in the City’s issuance of a variance to the allow the existing communication tower and 
ancillary improvements associated therewith (collectively, the “Existing Tower”), to remain and 
be considered legal and conforming.1   
 

Background Information on the Property 
 

The Property is an approximately 0.0826 acre (approximately 3,598 square feet) parcel 
zoned CRC.  The Property was the subject of rezoning and special use applications in 2017 
known as PZ17-0008, PZ17-0009 and PZ17-011 (collectively, the “Tower Applications”), the 
approval of which allowed for the construction, operation and maintenance of the Existing Tower.  
At the time, of approval, there were some 21 conditions of approval required.  Concurrent 
variances were approved with the Tower Applications in 2017 including UDC Sections 4-415(b) 
and (c) to reduce setback to residential property lines from 300 feet to 259.9 feet, to reduce the 
ten-foot wide landscape buffer requirement to 7.5 feet in one area, and to allow existing vegetation 
to serve as a buffer. See PZ 17 – 011. The Existing Tower was constructed in accordance with 
all conditions, as evidenced by the City’s issuance of a certificate of occupancy for the Existing 

 
1 This Application is being filed in response to condition Number 4 of City rezoning case number PZ21-045, 
approved on January 18, 2022 by the City (the “Neighboring Application”).  Applicant objects to the 
constitutionality of the City’s taking action or purporting to do so on its Property when it was not part of the 
Neighboring Application. Nevertheless, Applicant files this Application to ensure that the Existing Tower will 
be considered a legal, conforming use as it is currently sited on the Property. 
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Tower in 2018, a copy of which is attached. 
 
At the time of the Tower Applications, the Property was leased to the then applicant and 

tower developer and was part of a larger parcel that was approximately 4.3 acres (the “Parent 
Parcel”).  Accordingly, when the special use for the Existing Tower was approved, setbacks were 
measured not from the leasehold property lines, but from the Parent Parcel property lines. See 
UDC, Section 4-415.2  Applicant’s predecessor and the Parent Parcel owners merged the 
leasehold interest into a sale of the Property, effectively subdividing the Property from the Parent 
Parcel and, in doing so, unwittingly created a nonconforming lot.   

 
Variance Request 

As a result of the transfer of the Property from the predecessor Parent Parcel Owner to 
Owner, the City has determined that the Existing Tower violates the “placement restrictions” of 
UDC Section 4-415(b).  Because the Existing Tower occupies the Property as a principal use, it 
now must meet the minimum lot size and setback requirements of the CRC zoning district. In the  
CRC zoning district, the minimum lot size is 20,000 square feet, the minimum lot frontage is 100 
feet, the minimum front setback is 40 feet, the minimum side setback is 15 feet, and the minimum 
rear setback is 40 feet. See UDC, Article 2, Table 2-4. Accordingly, Applicant seeks the following 
variances:  

 
1. Reduce lot size from 20,000 square feet to 3,600 square feet; 

2. Reduce the lot frontage requirement from 100 feet to Variance to the lot frontage 
requirement to reduce the requirement to 20 feet (by access easement); 

3. Reduce the setbacks of the tower to all property lines to 20 feet.3 

The variances requested are to allow the Existing Tower to remain and, presumably to 
allow the development of the Parent Parcel and other property that was included in the 
Neighboring Application.4  These variances will not result in a physical expansion or other 
change to the Existing Tower or to the Property. 

 
 

 
2 Applicant objects to the provisions of the Division II-A of the Unified Development Code relating to towers 
and wireless telecommunications facilities and, particularly, to setback requirements being dictated by real 
estate interest (leasehold verses owned) as they are arbitrary and capricious and without any reasonable 
relationship to the objective of setback requirements.  

3 The centerline of the Existing Tower monopole is essentially in the center of the Property, which is 60 feet 
by 60 feet square. This means that the center of the monopole is approximately 30 feet from any property 
line, and depending on how staff determines what is the front or rear setback, the centerline of the tower is 
approximately 30 feet away. Taking into account the circumference of the tower, this is a conservative 
estimate to allow the tower to remain where it is but provide for a setback for the principal use. 

4 Applicant objects to the Neighboring Application and to any action that is taken by a developer pursuant 
thereto that impacts the Existing Tower, access thereto or Applicant’s property rights. 
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Filing Requirements 
 
 The UDC set forth the requirements applicable to the submission of a variance application. 
In satisfaction of these requirements, Applicant hereby submits the following documents: 
 

1. Application (UDC, Sec. 14-23(b)); 
2. Legal description of the Property (UDC, Sec. 14-23(c)); 
3. Survey plat of the Property and site plan (UDC, Sec. 14-23(d) & (f)); 
4. this Notice of Intent (UDC, Sec. 14-23(e)); 
5. Written Analysis (UDC, Sec. 14-23(g); 
6. Campaign Contribution Disclosures; 
7. Property Owner Authorization; 
8. Copies of the Limited Warranty Deed and Easement; 
9. Zoning Drawings (Survey, Site, Facility Elevation and other Plans); 
10. Application Fee in the amount of $1,350.00. 

 
The Application and accompanying documents support Applicant’s request for approval 

of the variances to allow the Existing Tower to remain a legal, conforming use of the Property.5 
Applicant respectfully requests approval of the Application.  
 

We are happy to answer any questions or provide any information that the Department 
may have with regard to the Application. 

 
 

5 Applicant notifies the City of its constitutional concerns.  If the City denies the Application in whole or in 
part, then the Property does not have a reasonable economic use under the Zoning Ordinance.  
Furthermore, the Telecommunications Act of 1996, codified at 47 U.S.C. § 332(c) (the “1996 TCA”) was 
intended to “promote competition and reduce regulation in order to secure lower prices and higher quality 
services for American telecommunications consumers and encourage the rapid deployment of new 
telecommunications technologies.”  Preamble to 1996 TCA.  The primary mechanisms used by the 1996 
TCA to “promote competition and reduce regulation” are prohibitions against local regulations that 
(i) “unreasonably discriminate among providers of functionally equivalent services” or (ii) “prohibit or have 
the effect of prohibiting the provision of personal wireless services.”  47 U.S.C. § 332(c)(7)(B).  Also, section 
253 of the 1996 TCA provides that “no State or local statute or regulation ...may prohibit or have the effect 
of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”  
Mayor and City Council may violate the 1996 TCA on all three grounds if the Application is denied.  
Nevertheless, Applicant remains optimistic that Mayor and City Council’s consideration of the Application 
will be conducted in a constitutional and legal manner. 





 

 
 

 
WRITTEN ANALYSIS IN SUPPORT OF APPLICANT’S APPLICATION 

 
UDC, Section 14-23(g) requires applications for variance to include a written analysis of 

how the proposed action compares to decision criteria specified for the granting of variances. 
UDC, Section 14-24 requires the City to consider seven conditions when deciding whether to 
grant or deny a variance application. Applying the seven conditions to the Application shows that 
the City should GRANT the Application. 
 

a) There are extraordinary and exceptional conditions or practical difficulties 
pertaining to the particular piece of property in question because of its size, shape, 
or topography that are not applicable to other lands or structures in the same 
district.  
 
The current size of the Property is an extraordinary and exceptional condition that is not 
applicable to other lands or structures in the same district and that prevents full compliance 
with the UDC minimum lot size, frontage, and setback standards.  
 
In 2017, when the 170’ monopole wireless telecommunications tower (“Tower) was 
approved, the special use application indicated that the Tower site would be leased, thus, 
compliance with the minimum UDC requirements regarding lot size, frontage, and setback 
was measured against the larger parent parcel. When Applicant acquired the Property in 
fee simple, the minimum UDC requirements regarding lot size, frontage, and setback 
attached, but the lot dimensional nonconformities were not addressed. At this point, 
attempting to enlarge the Property to meet the 20,000 square foot requirement would 
present Applicant with exceptional practical difficulties. 

 
b) A literal interpretation of the provisions of this development code would effectively 

deprive the applicant of rights commonly enjoyed by other properties of the district 
in which the property is located.  
 
A literal interpretation of the development code would mean the removal of an existing, 
permitted and working communications tower that provides E911 and other vital services 
to this area of the City or, alternatively, forcing Applicant to attempt to negotiate the 
purchase of an at least 15,000 square feet of additional property and attempts to meet 
property requirements that have no bearing or rational reality to the use at hand, 
particularly when there are engineering studies and reports that reflect that the Existing 
Tower was designed to be located on a site that is as small as the Property is.   

 
c) Granting the variance requested will not confer upon the property of the applicant 

any special privileges that are denied to other properties of the district in which the 
applicant’s property is located. 

 
Granting the variance would simply bring the Property to compliance with the UDC, and 
remedy an issue that was created by the sale of property rights and adversely is impacting 
not only the Property but the ability of the neighboring property owner to develop according 
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to the most recent approved zoning. No special privileges that are denied to other 
properties of the district in which the applicant’s property is located would be conferred.  

 
d) The requested variance will be in harmony with the purpose and intent of this 

development code and will not be injurious to the neighborhood or to the general 
welfare.  

 
A decision to grant the variance will ensure that the overall existing character of the area 
will remain intact. The Property will maintain its approved and existing use as a monopole 
wireless telecommunications tower improving the general welfare by serving area 
community members by providing wireless coverage and capacity.  
 
The requested variances will be in harmony with the purpose and intent of the UDC. On 
December 12, 2019, the Tower was issued a Certificate of Occupancy as a structure in 
compliance with the various ordinances of City of Powder Springs regulating building 
construction and use. Furthermore, the Existing Tower is a structurally sound and safe 
structure with the expected fall radius of no more than 28 feet. 

 
e) The special circumstances are not the result of the actions of the applicant. 

 
Applicant acquired the company which owned the Property and which acquired the 
leasehold and easement rights from the predecessor owner of the Parent Tract. The sale 
of the Property and the subdivision from the Parent Tract that created the special 
circumstances applicable to this Application were not the Applicant’s doing. 
 

f) The variance requested is the minimum variance that will make possible the 
proposed use of the land, building, or structure in the use district proposed. 
 
The variances requested are the minimum to allow the Existing Tower to remain as 
constructed and the Property as used currently.   
 

g) The variance shall not permit a use of land, buildings or structures, which is not 
permitted by right in the zoning district or overlay district involved. 

 
The variances requested will not result in a new use.  Applicant is not proposing a new 
use. Applicant intends to keep the current use as a wireless monopole 
telecommunications tower.  
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VVariance Request 
Campaign Contribution Disclosure 

Applicant and Attorney Information 
Applicant’s Name Applicant’s Address 

Applicant’s A orney A orney’s Address 

Campaign Contribution Disclosure 
The following informa on is provided in accordance with the Georgia Con ict of Interest in Zoning Ac ons Act, 
O.C.G.A. 36-67A-1 et seq.

The property that is the subject of the a ached applica on is owned by: 

Individual(s) Corpora on Partnership Limited Partnership Joint Venture 

All persons, corpora ons, partners, limited partners, or joint ventures party to ownership of the property that is 
the subject of the a ached applica on are listed below:   

APPLICANT: Within the two years preceding the date of the a ached applica on, the applicant has made campaign 
contribu ons or gi s aggrega ng $250 or more to the Mayor, to members of the Powder Springs City Council, or to 
members of the Planning Commission, as follows: 

Name of O cial  Amount of Contribu on or Gi  Date of Contribu on or Gi  

ATTORNEY: Within the two years preceding the date of the a ached applica on, the a orney represen ng the ap-
plicant has made campaign contribu ons or gi s aggrega ng $250 or more to the Mayor, to members of the Pow-
der Springs City Council, or to members of the Planning Commission, as follows: 

Name of O cial  Amount of Contribu on or Gi  Date of Contribu on or Gi  

1075 Peachtree Street NE, Suite 1500, Atlanta, GA 30309

Ellen W. Smith, Esq. 1075 Peachtree Street NE, Suite 1500, Atlanta, GA 30309

c/o Ellen W. Smith, Esq., Parker Poe Adams & Bernstein, LLP
MC New Macland Properties LLC

X
_____________________

Limited Liability Company

None

None

N/A N/A

N/A N/A

Municipal Bay, LLC
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	pplication: On
	2: On
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	Owners uthorization if applicable: On
	Legal Description and Survey Plat of the property: On
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